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ABSTRACT
In November 2018 a media frenzy erupted with regard to a death claim in the life insurance 
industry which was declined by the insurer, based on material medical non-disclosure by 
the client. The client died in a violent crime event. The office of the Ombudsman for Long 
Term Insurance supported the argument by the insurer that had the insurer known the truth, 
the policy would not have been issued in the first place, and hence the client held no claim 
entitlement. This view was further sustained by an independent reinsurer’s opinion on the 
underwriting criteria the insurer applied in this case. The insurance company, as a consequence 
of the public and social media outcry, in the end decided to make an ex-gratia payment towards 
the deceased’s estate.

The facts of this case were not too dissimilar from several other claims that the authors have 
dealt with in the last two decades, but the ultimate decision by the insurer raised many relevant 
questions, for example on the legal responsibility of both product providers and clients to act in 
good faith when entering into contractual commitments, the role of product providers to always 
be seen to act in the public interest, the apparent lack of consumer understanding of the inner 
workings of the life insurance industry and, in particular, whether industry claims practices in 
the underwritten life industry are “just”, “ethical” or “fair”.

The purpose of this paper is to look at these types of claims, in general, to debate these 
questions, and to assess whether the current claims management process is still consistent with 
our actuarial professionalism promise and ethical standards, and, even if they are, whether they 
are still relevant in our current society today. The paper discusses the technicalities of the claims 
management process and, using simple examples, highlights the commercial relevance of proper 
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underwriting when a life insurance contract is issued. It gives a brief overview to some of the 
common normative thinking strands observed in classic ethical theories and shows how these 
could be applied to this case study. It further includes research outcomes into global claims 
assessment practices and, following a broad discussion on “fairness” as well as the role of actuaries 
in this process, offers practical recommendations for further debate by the insurance industry.
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1. INTRODUCTION
The South African life insurance industry is well developed and it makes a significant 
contribution to society via the payment of insurance claims. According to some recent 
industry statistics released by ASISA (Association for Savings and Investment South 
Africa), beneficiaries received R14,4bn in underwritten life policy death claim pay-
outs from life insurers in 2017, with a corresponding pay-out ratio of 99,3% of all 
death claims submitted. These pay-outs relate to fully underwritten life policies where 
policyholders completed a full underwriting process. Furthermore, the life insurance 
industry has consistently paid out between 98,9% and 99,3% of all underwritten death 
claims over the past six years and has thus shown a track record of delivering on its 
long-term claims promise to policyholders.

Based on the 2017 ASISA statistics, roughly one out of every 150 death claims was 
repudiated in 2017. This repudiation percentage is very small, and one could assume 
that this would result in a positive perception on the good intentions of industry when 
paying claims, as well as the quality of its historical underwriting practices.

The fact remains, however, that a repudiation of any death claim causes distress, 
frustration and negative sentiment and may also result in profound antagonism 
expressed towards the insurer by the deceased’s family or even society at large. The 
rationale for the claim repudiation decision then seems to pale against the onslaught 
of public sentiment, even when the rationale for such a repudiation may even suggest 
fraudulent intent by the client when the insurance contract was taken out. From a 
consumer perspective, a repudiation outcome of one out of every 150 claims may still 
not be good enough and the ethics of industry claims assessment practices may as 
such be questioned. This will also include the role of actuaries, when acting as business 
practitioners in the setting of claims assessment practices, and as professionals, 
who subscribe to the codes of conduct and the related professional promise of their 
respective professional bodies.
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From the ASISA statistics for 2017 the primary reason for the repudiation of claims 
(about half) relates to non-disclosure where policyholders failed to disclose material 
information about a medical or lifestyle condition, in an attempt to secure lower 
premiums or to obtain cover without exclusions or other constraints. Other reasons 
for death claim repudiations related to the application of underwriting exclusions 
(where policyholders died from a medical condition specifically excluded on their 
life policies) and suicide. Life insurers generally apply a two-year exclusion period to 
suicide in order to prevent someone from taking out life cover with the intention of 
committing suicide.

Of course, dealing with fraudulent intent is another definite concern in South 
Africa and many claims are not considered due to clients submitting fraudulent 
documentation, a particular concern in disability and funeral business. The industry 
estimates the impact of fraudulent claims at around R1bn per year and hence claims 
assessors also need to be aware of this reality.

From the above, it therefore seems unfortunate that claims repudiation incidents 
raise question marks against the integrity of the life insurance industry. Against this the 
life insurance industry must firmly accept the fact that, even with the most honourable 
claims payment intent, the view from many consumers is that insurance companies do 
look for reasons to not pay claims, and that whether or not this is indeed a fact-based 
opinion is quite immaterial. Perceptions inform reality and the industry must confront 
this perception in a very practical way.

The claims assessment practices of the industry must therefore provide practical 
comfort to clients and regulators that clients will be treated fairly when they submit a 
claim. This is the essence of the matter and for the life insurance industry to maintain 
relevance to the South African society at large it must show practically that it is 
serious about paying claims. This might, for example, imply that the industry adopts 
practical rules around the assessment of claims that might seem a bit “non-sensical” to 
a scientifically-minded product actuary, yet serve the greater objective of securing the 
relevance of the industry to society, and by design should also then match the inherent 
positive claims payment intent of life insurance product providers.

2. A RECENT CASE STUDY – LEGAL, JUST OR FAIR?
In November 2018 a media frenzy erupted with regard to a death claim in the life 
insurance industry which was declined by the insurer based on material medical non-
disclosure by the client. The client died in a violent crime event but failed to properly 
disclose medical information material to the assessment of the underwriting risk when 
the policy was taken out.

In a media release the product provider acknowledged the tragic circumstances 
of the client’s death and was quite open about its rationale for declining the claim. 
The insurer believed that the client did not act in good faith when submitting the 
new business documentation, and that it needed to rectify the matter in an objective 
manner, and in the interest of fairness to all its clients. Not doing so would indirectly 
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encourage the practice of non-disclosure, which would in turn result in a worsening 
claims experience, ultimately increasing premiums for all clients.

The insurer argued that the requirement for full disclosure is a fundamental 
principle of insurance,and a breach of this duty, however innocent, obliges the insurer 
to deal with the policy as if the non-disclosed information had in fact been disclosed. 
The insurer gave assurance to clients that when they do fully disclose the relevant 
information in taking out insurance, they can have complete peace of mind that their 
insurance contract will perform on its inherent claims promise.

Unfortunately, in this instance, the client did not disclose material medical 
information. The rejection of the claim was also referred to the office of the Ombudsman 
for Long Term Insurance, who determined that the product provider’s decision was 
the correct one under the circumstances. It supported the argument by the insurer 
that had the insurer known the truth, the policy would not have been issued at all. This 
view was further sustained by an independent reinsurer’s opinion on the underwriting 
criteria the insurer applied in this case. Had the medical information been known to 
the insurer, no cover would have been issued in the first place, and no claim would 
have been paid, regardless of the cause of death.

The insurer also argued that it had an obligation to existing clients to act on a 
consistent basis to manage the shared pool of risk and unfortunately had to make this 
difficult decision in order to protect the integrity of the business and in the interest of 
all clients who complete their applications with full disclosure.

Following severe market reaction and media outcry, in particular related to the 
violent nature of the death event and to the point of strong activism by certain sectors 
in society, the insurer recognised that current industry practices may create the 
impression that insurers are looking for reasons not to pay a claim (which does not 
match the industry’s positive claims payment intent). The insurer crafted a solution 
which promises to pay an amount equal to the death benefit (limited to a maximum 
of R3 million) in the case of violent crime, regardless of previous medical history. The 
insurer extended this offer to all its past, existing as well as future life cover clients.

Finally, the insurer clarified that this product amendment would not impact other 
clients’ premiums and would be fully funded from existing shareholder margins. The 
insurer reserved the right to reject any fraudulent claims.

The fact that the insurer eventually decided to reverse its initial decision to decline 
the claim, by making a final payment (positioned as an ex-gratia payment) to the 
deceased’s estate created further media dialogue. Some of the feedback was very 
complimentary to the final outcome; however some commentators were critical of the 
decision and its potential impact on future industry claims practices, including the 
application of sound legal practices.

The reversal of the initial repudiation decision by the insurer raised a number of 
questions which include questions on the practical implementation of underwriting 
and claims management process, on the ethical considerations when judging the 
validity of a claim, and on the societal appropriateness of current industry claims assess-
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ment practices. The purpose of this paper is therefore to consider these questions and, 
in order to provide structure to the paper, we have grouped them into eight categories.
1.  It is a well-established principle in contract law that parties entering into a contract 

need to act in good faith when setting out their respective contractual obligations. 
If not, contracts are deemed null and void. How relevant is a rigorous application 
of this principle in the life insurance industry today, leading in some cases to a full 
repudiation of a death claim?

2.  Are clients aware of their disclosure responsibilities when applying for an insurance 
contract? Is the industry not expecting too much from prospective clients, 
especially given the complexity of its new business application processes, benefit 
choices etc? How relevant are insurers’ disclosure expectations for prospective 
clients in the current socio-political environment in South Africa? In other words, 
how “informed” are consumers around their understanding of “how things work” 
in the life insurance industry, and hence their related disclosure obligations?

3.  The life industry (with strong guidance by actuaries) has developed a sound 
narrative on the need for robust underwriting principles, the removal of anti-
selection risks and the need for strong alignment between underwriting processes, 
pricing assumptions and claims assessment practices. If these actuarial principles 
are compromised, what may the impact be on the life insurance industry? Will it 
not compromise the financial sustainability of the industry?

4.  On a practical level, some financial advisers may guide their clients in their 
appropriate disclosure. Ultimately though, the disclosure responsibility rests firmly 
with the client. Is this well understood by consumers and what should prospective 
clients expect from their financial advisers in this regard?

5.  If a client materially non-discloses some medical information but dies from an 
unrelated event, it is very difficult for family members to accept an outcome where 
a claim is repudiated. From a legal perspective, such a repudiation decision may be 
valid, but is it just?

6.  In similar industries in other parts of the world, the ability of an insurer to do 
comprehensive claims assessment is often governed by regulation in some or other 
way. For example, they may limit the product provider’s ability to contest a claim to 
certain time periods. How do these approaches compare to South African practice 
and should the South African life insurance industry not appropriate some of these 
into its own claims assessment practices?

7.  The decision to repudiate any claim is never an easy one. How can the insurance 
products and processes be designed such that a decision to decline a claim is 
deemed fair and ethical to all stakeholders? To be more specific, is it possible to use 
classic ethical thinking frameworks to better judge claims outcomes?

8.  The application of sound actuarial judgement, which drives the professional 
promise of the Actuarial Society in practice, is grounded on concepts of expert 
knowledge and integrity. What is the role of the professional actuary in deciding on 
appropriate claims assessment practices that cultivate an environment of trust?
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3.  ACTING IN GOOD FAITH – AN ESSENTIAL REQUIREMENT OF 
CONTRACT LAW

All contracts are subject to the principle of good faith (bonae fidei). This principle 
requires that parties to a contract act with honesty (display good faith) when entering 
into a contract. For insurance contracts in particular, the need for good faith is 
paramount as it is critical for the insurer to get access to information known only to 
the prospective life insured.

In the case of contracting for underwritten life insurance, the insurer therefore 
has a necessity and a right to receive correct information on matters material to its 
assessment of the underwriting risk. There is in fact a legal duty on the insured life 
to disclose all material information. The test for materiality is further prescribed in 
Section 59 of the Long Term Insurance Act where information is regarded as material 
if a reasonable, prudent person would consider that it should have been correctly 
disclosed to the insurer so that the insurer could form its own views as to the effect of 
such information on the assessment of the relevant risk.

In the spirit of acting in good faith the prospective insured life must therefore 
refrain from misrepresenting facts material to the assessment of risk, either due to 
non-disclosure (not telling the insurer about an existing adverse medical condition, 
say; this is also referred to as negative misrepresentation) or positive misrepresentation 
(which is actively providing false information, for example, knowingly answering a 
specific underwriting question incorrectly). Rule 21 of the Policyholder Protection 
Rules issued in terms of Section 62 of the Long Term Insurance Act specifically 
allows an insurer to rescind the contract and repudiate the claim in full if the insured 
positively misrepresented a material fact.

It is more difficult for the insurer to claim material misrepresentation in the event 
of non-disclosure. The insurer needs to apply an objective test for materiality, that 
is, would a reasonable person consider the disclosure of facts to be adequate for the 
insurer’s assessment of the risk? If the insurer therefore believes that the insured life 
omitted material facts on application, it must show that any reasonable person would 
have included such relevant information. (To be more specific, the insurer cannot argue 
materiality based on its own risk assessment protocols; the insurer must prove that a 
reasonable person would have deemed the disclosure to be relevant to an insurer’s 
assessment of the risk.)

In the event of positive misrepresentation the insurer may, as decided in one appeal 
court matter, only apply a subjective test for materiality. That is, the insurer only needs 
to show how the incorrect facts materially impacted its particular risk assessment. It is 
thus easier for an insurer to claim material misrepresentation in the event of positive 
misrepresentation.

The principle of positive misrepresentation also extends to the duties of the insurer 
and applies to material inaccuracies stated on new business documentation, say, for 
example, on marketing material and new business quotations. If the insurer positively 
misrepresented material facts on its new business documentation, it is easier for the 
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policyholder to claim misrepresentation by the insurer. Proper disclosure is therefore 
a pillar of acting in good faith.

In the South African context, however, one may ask the question: “Is it fair to expect 
clients, especially given South Africa’s legacy of poor education and lack of literacy, 
to have a good understanding of what it means to act in good faith when entering a 
legal contract?” More specific to the questions being raised in this paper, how would 
our society judge fairness when entering into an insurance contract? When applying 
for life insurance, is it just and fair to expect a reasonable South African to properly 
comprehend materiality around his or her risk profile, even more so to understand 
what could be considered material by the insurer for its particular risk assessment?

Fair treatment of clients implies that clients have full access to information, for 
example product information and general business practices. Do insurers provide 
clients with adequate information when they wish to take out an insurance contract and 
what is the role of financial advisers in guiding prospective clients to make appropriate 
disclosures? Do insurers place client interests at the heart of their business practices 
when applying judgement around the materiality of potential non-disclosures or even 
negligence in submitting inaccurate information? Do insurers request insured lives to 
verify explicitly that the disclosures they provided are factually true and correct, as this 
will amplify the importance of proper disclosure? At the same time, are insurers clear 
about their contract terms, for example the premiums to be charged, and how these 
will change over time, and under what conditions a claim could be declined?

A life assurance contract ultimately performs when a claim is paid. An important 
question to ask actuaries involved in guiding insurers’ claims assessment practices, 
therefore, is how South African policyholders’ experience of the product ties in with 
their sense of justice, and whether they understand insurance companies’ interpretation 
of fairness?

Acting in good faith and contract law are cornerstones of insurance, arguably more 
so than in many other industries because the information that the individual has, and 
which the insurer possibly could never know, is often crucial in deciding whether the 
insurer would in fact offer the insurance and, if so, on what terms. Although these 
are issues relevant to many countries, the legacy of poor levels of education in South 
Africa increases the chance of misunderstanding. We do not believe that the South 
African legacy leads to a different “sense of justice”. However, it does require the life 
insurance industry to be more circumspect in the application of its underwriting and 
claims assessment protocols.

4. CLIENT EXPECTATIONS VERSUS CONTRACTUAL OBLIGATIONS
The principles supporting the “Fair Treatment of Policyholders” are well articulated in 
current insurance regulations and hinge on six fairness outcomes: (1) fair treatment of 
policyholders must be central to an insurer’s culture; (2) products are designed to meet 
clients’ needs; (3) policyholders are clearly informed; (4) suitable advice is given; (5) 
products perform according to expectation; and (6) no post-sale barriers exist.
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Such a principles-based approach initiates a dialogue on the level of recourse 
available to clients if their product expectations are not met, for example when a 
claim is repudiated. In such a scenario would clients be able to demand some form of 
retribution?

Foundational to the actuarial profession’s training curricula is the core principle 
that actuaries should take into account clients’ Reasonable Benefit Expectations when 
setting liabilities to pay future claims. In doing this, the valuation actuary will pay 
specific attention to the insurer’s contractual obligations. Insurers’ claims assessment 
practices, when assessing the validity of a risk claim, thereby scrutinize contractual 
commitments carefully and assess their claims payment liabilities accordingly. This 
is further supported by sound legal principle, based on an expectation that all parties 
to the contract acted in good faith when agreeing terms. But what if clients’ benefit 
expectations are not closely aligned with insurer’s contractual obligations? What if 
the specified contractual commitments fall short of general client expectations with 
regard to claim pay-outs? What if the probability of a claim payment is indeed higher 
than that implied by contractual commitments? We claim that the current industry 
paradigm assumes, maybe at times incorrectly, the risk of the latter to be very small.

The debate on the level of recourse or retribution available to an aggrieved party that 
feels wronged or disappointed by some outcome is not an easy one. Such entitlement 
to remedy often draws a distinction on whether it relates to disappointment arising 
from certain expectations not being met, as opposed to some party being wronged 
by another arising from a failure to meet contractual obligations. It is definitely not 
the intent of this document to provide a formal treatise on this matter, but rather just 
to note that there are many different approaches to deciding on a “fair remedy”. We 
all have our preference and where debates of this nature do occur one may find that 
achieving consensus is actually impossible, simply because of the general difference in 
perception of how fairness is to be determined.

Be that as it may, we also live in a society where the language of rights (akin to the 
demand for respect and obligation), and the use of social media as a critique mechanism, 
are further complicating this matter. The latter is an important phenomenon because, 
whilst one can have a sensible and rational conversation based on factual data within 
the business about the desired ethical outcome, social media platforms are not a good 
mechanism to have nuanced conversations on issues where there is no obvious answer 
and which impact a number of stakeholders who have conflicting opinions on what is 
right and fair. The opinion of society also puts pressure on regulators, as they are often 
perceived by society as the protector of public interest and, as such, any decision of this 
nature must also satisfy regulatory concerns.

Judging the fairness of claims assessment practices, therefore, tests many ethical 
perspectives, but at the same time raises the need to clearly separate an insurer’s 
accountability arising from its contractual obligations versus that arising from client 
expectations. The language of obligation is correlative to rights and creates strong 
client entitle ments. An example of typical business obligations are the specification of 
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contractual benefits and premium guarantees. Also, we believe that the simple act of 
making a promise creates a level of commitment commensurate with an obligation. 
Insurers should therefore be quite intentional in understanding their internal language 
of obligation (we guarantee; we promise etc) especially when putting together 
marketing material and sharing information with clients.

It is well accepted that where a party fails to meet its contractual obligations, and 
when it so fails to honour another’s rights, the aggrieved party may hold that against 
the offending party and the offending party must accept its guilt. The person who was 
wronged has a right to be angry, a right to demand that justice be done and hence a 
right to corrective action (for example, punishment or compensation).

Against this, the level of accountability that arises from one’s failure to meet 
another’s expectations is typically less onerous versus the level of accountability 
relating to a failure to honour contractual obligations. This is especially true if the 
“offending party” acted with positive intent and made a real effort to meet the other 
party’s expectations.

By way of a simple example, a teenage daughter going to a party with her friends 
promises her parents that she will be home before midnight. She decides at the party 
that she will disregard her commitment and only go home around two o’ clock the next 
morning. She feels that her promise was only indicative of when she would be back 
home, more to manage her parent’s expectations. What difference will it make if she 
arrives an hour or so later? What is her level of accountability? Our view is that her 
commitment (promise making) carries a gravitas equivalent to that of a contractual 
obligation. As such, the daughter wronged her parents by disregarding her promise. 
Her parents can rightly seek sanction in some form of punishment. However, if the 
daughter returned after midnight because of underestimating the traffic, say, her 
parents might be disappointed but in this instance an apology by the daughter should 
remedy the situation.

In human affairs the conundrum of not meeting another’s expectations is often 
resolved by a show of regret and by offering an appropriate apology. It does not demand 
punishment. Is this principle of “forgiveness” applicable in a business environment? 
If a call centre agent made an honest mistake by quoting an incorrectly too high a 
policy value, will an apology followed by payment of the correct policy value remedy 
the situation? The client is very likely to be disappointed, but can the client claim an 
entitlement to the incorrect and higher policy value?

More aligned with the purpose of this paper, how can the concepts of “expectation” 
and “obligation” be applied to life insurance contracts?

In South Africa, protection products are often sold on a whole-of-life basis. In 
doing so, clients expect product providers to use pricing assumptions that reflect 
a best estimate view of the future (using actuarial language for now). This implies 
that clients do not expect the insurer to perform a premium review during the 
contract term. Insurers often add some form of premium guarantee to the insurance 
contract, effecting a contractual obligation that it commits not to do so during 
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the guarantee period. If future experience proves to be worse than assumed at the 
time of pricing the insurer may perform a premium review after the expiry of the 
premium guarantee term. In this scenario clients are likely to be dissatisfied with the 
resulting premium increase as their expectations are certainly not met, and it may 
even impair their ability to secure a claims payment at the intended level, but in this 
unfortunate outcome the client has not been explicitly wronged. A similar point on 
claims assessment relates to the very reasonable expectation by the client that the 
insurer properly aligned its product pricing, underwriting and claims assessment 
practices. If the insurer failed to underwrite the client properly at the inception of 
the insurance contract (assuming the client did not misrepresent in their disclosures) 
the product provider should not be allowed to rectify this upon submission of a 
claim. Doing underwriting at claims stage, besides being unethical, is also arguably 
poor business practice in the long run.

The future will provide us the answer on whether the level of remedies connected to 
the concept of “expectation” carries similar commitment gravitas as that of “obligation”. 
In other words, will a practice develop whereby some form of claims payment is made 
where client expectations are not met, even though products performed according 
to their strict contractual obligations? The evolution of what the “fair treatment” of 
clients practically means, and with it the associated remedies when client expectations 
are not being met, will therefore be a thought-provoking journey. This of course puts 
great responsibility on insurers to proactively manage client expectations.

This is especially relevant in the protection industry as it is our view that, given the 
complexity of insurance products, the proactive management of client expectations is 
an inherently difficult thing to do. This is already evident in the conversation on the 
evolution of benefit pay-out levels on modern critical illness products, where typically 
a small or maybe even no claim payment is made on an early stage cancer diagnosis, 
versus a full pay-out in the event of a more severe cancer diagnosis.

The continuous relevance of the life insurance industry is anchored in its claims 
promise, the latter becoming very visible in industry claims assessment practices. 
The blurring of boundaries between the level of remedies related to the concepts of 
“contractual obligation” and “client expectation” are therefore expected to significantly 
increase the product management and disclosure responsibility of insurers, a fact 
already recognised in the six client fairness outcomes.

5.  ROBUST UNDERWRITING, ANTI-SELECTION, THE ALIGNMENT 
BETWEEN UNDERWRITING, PRICING, AND CLAIMS, AND WHY 
THE CAUSE OF CLAIM DOES NOT MATTER

This section provides a brief introduction to the lifetime of a fully underwritten life 
insurance policy. For simplicity, it assumes that the only benefit is a claim payable on 
death.

An individual, sometimes on the recommendation of their financial adviser, decides 
that they need to apply for life insurance cover. The cover would either be for personal 
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or business reasons, and would typically be used to replace future lost income, to cover 
a debt, to pay for estate duty, or to cover a business buy-and-sell agreement.

The underwriting process is not identical for all individuals and will vary 
depending on the applicant’s age, the sum assured applied for, and a company’s 
specific underwriting practices. For the level of cover that we are discussing in this 
paper, R500,000 and higher, say, everyone would fill in a detailed application form. 
The application form would capture all the relevant demographic details, for example 
name, age, address, but would also have a significant section on underwriting. Hence, 
even if the individual does not visit a doctor or nurse, or go to a lab for medical tests, 
these types of policies are considered to be “fully underwritten”.

Depending on the answers given in the application form, the individual may be sent 
to a nurse or doctor for a medical examination, or to a lab to get blood tests. All of this 
information will be provided to an underwriter, or passed through an underwriting 
engine.

The underlying premium rates that are set by the actuary apply to an “average” 
person (it is not that important in this context what average is). The job of the 
underwriter (or the underwriting engine) is to assess whether the individual falls into 
the “average” category. If the individual is not “average”, the underwriter can:
1. Accept the policy and add a loading to the premium;
2. Defer the cover for a period of time, often asking for follow-up tests;
3. Decline the cover.

If the offer of insurance is accepted by the individual by signing the contract of 
insurance, and the premiums are paid, then the individual will have cover with that 
insurance company.

The next two key events in the life of the policy (ignoring alterations, for example 
increases in sum assured) are that the individual can (a) lapse the policy because they 
no longer need the cover, can no longer afford it, or can get a better deal elsewhere, or 
(b) die.

On death, a claim is sent to the insurer’s claims department. As with underwriting, it 
is common to triage the claims. Hence larger sums insured will receive more attention 
than smaller sums insured, policies that have been in force for a short time will receive 
more attention than older policies, etc. Part of the claims process is administrative: was 
the policy active, have the premiums been paid; and part of the process is medical: was 
the cause of death from an illness that was not disclosed at underwriting stage. The 
claims department (or claims engine) can:
1. Accept the claim;
2. Decline the claim;
3. Recommend a reconstructed (lower) amount be paid.

Unless the decision is (1), there would likely have been a significant discussion of the 
case by the medical team, the actuarial team, and a specialised claims committee.
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The main reasons for declining a claim are (1) failure to disclose material information 
about a medical or lifestyle issue, (2) the cause of claim was for a condition explicitly 
excluded at underwriting stage, and (3) suicide in the first two years of the policy. Of 
these reasons, the most controversial is “material non-disclosure”. The reasons being 
that one could speculate:

 — is it reasonable to assume that the individual knew that they had the condition 
that they did not disclose,

 — is it reasonable to assume that the individual would know that the condition 
would have an impact on their life expectancy,

 — what counts as material, and;
 — what happens if the cause of death was not related to the condition that was not 

disclosed.

It is important to remember that each application form, in the underwriting section, 
will have a question along the lines of “have you visited a doctor in the last few months, 
and is there anything else that we should know about from a medical perspective?”

During discussions with non-insurance people on declined claims, the two most 
common comments that are made are, firstly, “if you are going to potentially decline 
a claim due to a medical condition that you would have picked up if you sent all your 
policyholders for a medical test or doctor’s visit, why didn’t you do this before offering 
them the policy? That would have been the fair thing to do.” And, secondly. “why does 
it matter if the person non-disclosed. What they died from had nothing to do with the 
condition that they non-disclosed?”

This first comment leads to a brief discussion on the cost benefit analysis of the 
insurance process, and the second to an explanation of why the cause of death is not 
relevant when someone non-discloses.

THE COST BENEFIT ANALYSIS OF SELLING INSURANCE.
Insurance is reliant on the concept of pooling risk. Hence the insurer is comfortable 
with treating a specific heterogenous group of individuals as homogenous, for pricing 
purposes. However, there is an underlying assumption that the individual is not 
“too unhealthy”. The question then arises as how best to find out whether someone 
is “too unhealthy” or not. The safest method would be to get individuals to fill out 
a comprehensive medical questionnaire, to send them to a general practitioner, or a 
medical specialist to assess their health, and to send each individual for a number of 
blood tests.

It is a long-held cliché that “insurance is sold, not bought”. As with many clichés, 
there may be some truth in this statement. The reality is that it is very difficult to 
sell underwritten life insurance. Not only is it a significant financial decision, but 
the product is complicated, and the application process is often long, confusing, and 
tedious. As a result, whilst it is easy to say “you should just do x to ensure that you get 
the correct policies on books”, there are many examples of “x” that could break the 
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camel’s back and result in too few insurance policies being issued to make an insurer 
commercially viable.

We believe that life insurance is a necessary good for society, and to sell more 
relevant and appropriate policies is preferable. Therefore, as actuaries, we have to 
face the reality that we work in a system where there are inefficiencies, and where we 
therefore may create structures that will lead to controversial claims. As professionals, 
we should be open to the possibility that this may be the lesser of two evils.

One of the “inefficiencies” is reliance on people to always tell the truth, specifically 
when asked “are there any other significant health issues that we should be aware of?” 
Given that the alternative is to send everyone to a doctor, which is not practical, from 
an expense and resource perspective (the life insurance industry will simply flood 
medical professionals with so many requests for information that it would negatively 
impact the job they are meant to do, that, is care for patients), this may be one of the 
inefficiencies that we have to live with.

The question then becomes “what do we do when we discover that an individual 
has non-disclosed?” There are some easy-to-answer scenarios, which will be covered. 
The hard-to-answer scenarios will require a look at ethics, before we come back to 
them.

WHY THE CAUSE OF DEATH DOES NOT MATTER WHEN LOOKING AT CONDITION 
THAT WAS NOT DISCLOSED
Imagine there are 1,000 people who want to apply for a R1m life insurance policy. 
In this thought experiment, there are only two ways to die: natural causes due to ill 
health, which account for 90% of deaths, and car accidents, which account for 10% 
of deaths.

In the calculations below, for simplicity, interest has been ignored, and we have 
assumed that a healthy life has a uniform probability of dying of 0,005 (five per 
thousand). We have ignored expenses, and profit, and assumed zero lapse rates.

For an individual with “average health” the correct premium is R5,000 per annum.
If someone is significantly unhealthy, and is certain to die within a year, there is no 

premium loading at which the policy could be accepted, and the premium that the 
insurer would need to charge to provide the cover is R1m.

In our thought experiment, all people are aware of their health status as they 
have recently been for a medical examination, with relevant blood tests. There are 
conveniently only two types of health status: people in good health who have a 
mortality rate of 0,005, and people in poor health who have a mortality rate of 0,01 (in 
other words assuming 100% extra mortality.)

It is important to note that the R5,000 premium for healthy lives is effectively 
allocated each year as R500 towards the cost of covering deaths due to car accidents, 
and R4,500 towards the cost of covering deaths due to ill-health.

The relevant premium for an unhealthy life is R10,000 per annum. (Technically it is 
slightly less as the chance of death from car accident is not affected.)
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Let us now assume that 500 of the individuals are in good health, and 500 are 
unhealthy.

Scenario 1 – all of the unhealthy individuals correctly declare their health status
Year 1
Premiums: 500 x 5,000 + 500 x 10,000 = R7.5m
Deaths:  2.5 healthy people + 5 unhealthy people = 7.5 deaths
Claims paid 7.5 x R1m = R7.5m
Profit / Loss 0
Years 2 and onward, same scenario
Result – insurance company makes zero risk profit or loss

Scenario 2 – one unhealthy person lies about their health status, saying that they 
are healthy
Year 1
Premiums: 501 x 5,000 + 499 x 10,000 = R7,495,000
Deaths:  7.5
Claims paid: R7.5m
Loss:  R5,000
Years 2 and onward, same scenario
Result – insurance company makes a loss of 0.1% of premiums.

Scenario 3 – all of the unhealthy lives lie about their health status, saying that they 
are healthy
Year 1
Premiums: 1,000 x 5,000 = R5m
Deaths:  7.5
Claims paid: R7.5m
Loss:  R2.5m
Years 2 and onward, same scenario
Result – insurance company makes a loss equal to 50% of premiums.

In scenarios 2 and 3 the insurance company would have to increase the premiums 
by 0.1% and 50% respectively for all clients, if it was unable to increase premiums for 
unhealthy lives, to avoid making similar losses in future. All individuals, who are still 
alive, would have to pay increased premiums, even though the premiums for healthy 
lives were set correctly at outset.

What is crucial to understand is that, under none of the scenarios, was the actual 
cause of claim analysed, as it is irrelevant in determining the profitability of the pool 
of insured lives. The fact is that by not disclosing their health status, an individual or 
a group of individuals, are charged premiums that are too low, resulting in a loss for 
the insurance company, which is not sustainable in the long term, or alternatively 
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in all of policyholders having to pay for that shortfall in subsequent years. It is also 
important to note that the example above deals with relatively low extra mortality, 
and one that can be priced. If all of the unhealthy individuals had a mortality rate of 
1, that is they will die within a year, and all of the unhealthy individuals lied about 
their health status, the loss to the insurance company in year 1 would be a massive 
R495m.

We are aware that for anyone who is of the opinion that how insurance companies 
treat this type of non-disclosure is inherently unfair, or even unethical, and that one 
should not judge the outcome purely on profit, the numerical explanation given above 
is unlikely to persuade them otherwise. We therefore offer an alternative approach to 
considering the issue, from a theoretical ethical perspective, in Section 8.

6.  THE ROLE OF THE FINANCIAL ADVISER IN THE COMPLETION OF 
THE UNDERWRITING QUESTIONNAIRE

A life insurance contract is ultimately an agreement between the policyholder and the 
product provider, whereby the product provider promises to pay the death benefit to 
the estate of the deceased or the nominated beneficiaries, subject to the continuous 
payment of contracted premiums by the policyholder, with the size of the premiums 
determined by the underwriting results. The paper has already articulated the 
responsibility of both the insured life and product provider to act in good faith when 
effecting a contract, requiring, for example, the insured life to disclose all matters 
material to the assessment of risk. It is therefore common practice for the insured 
life to personally sign on the application form that they have submitted accurate and 
relevant underwriting information. Completed medical questionnaires are also sent 
back to clients upon the issue of insurance contracts to further encourage them to 
review the accuracy of their responses.

Given the complexities of the insurance industry, however, the question should be 
asked as to what the appropriate role of the financial adviser is in the completion of the 
underwriting questionnaire by the client. This is not only in their capacity as a provider 
of the financial advice, but also as a general knowledge expert on the workings of the 
industry.

In practice many financial advisers choose not to be involved in the completion 
of the underwriting questionnaire, given that it is ultimately the responsibility of the 
insured life to disclose the relevant underwriting information. Product providers 
in South Africa further support an elaborate network of travelling nurses and even 
medical doctors to directly engage with prospective clients in the collection of 
medical and underwriting information, making the role of the financial adviser in the 
completion of underwriting questionnaires less important.

However, financial advisers are obliged to subscribe to a minimum set of ethical 
views and values, the essence of which is captured under the general provisions of 
the Financial Advisory and Intermediary Services (FAIS) General Code of Conduct, 
which states that the adviser “must at all times render financial services honestly, fairly, 
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with due skill, care and diligence, and in the interests of clients and the integrity of the 
financial services industry”.

Where financial advisers do get involved in the underwriting process they therefore 
have an ethical duty to encourage clients to be honest in their disclosures. And when 
they complete the medical underwriting data on behalf of clients, they must do so 
truthfully and accurately to assist product providers to conduct appropriate medical 
underwriting. Financial advisers may not apply a subjective or relative view when 
completing medical questionnaires.

It must be noted that references to honesty and fairness are general terms, which 
are not defined explicitly in the FAIS General Code of Conduct, which means that 
the normal meaning of the words applies. Accordingly, “honesty” means “justly, 
honourably, truthfully, and openly”. Being honest implies always telling the truth, not 
hiding the truth, or showing an honest mind or attitude. Therefore, regardless of the 
medical condition of a client, financial advisers have an ethical and legal duty to answer 
medical questions truthfully, or as a bare minimum to encourage their clients to do so.

What is also relevant is that in the event of any intermediated sales process, product 
providers must pay special regard to processes where the intermediary is seen to be 
acting “on behalf of ” the insurer. This becomes even more relevant where the financial 
adviser is acting as the insurer’s agent. We would therefore expect product providers 
to apply healthy underwriting practices with regard to facilitating appropriate client 
disclosures where it involves their own insurance agents.

A somewhat curious conversation relates to the responsibility of the financial 
advisers to act in the interest of their clients. Whilst some may argue that “hiding” 
certain medical information from the insurer serves the interest of the client, it flies 
in the face of other principles such as honesty and fairness. It clearly introduces the 
risk that the policy might not perform as expected and hence the practice of “selective 
disclosure” can never be condoned. This also puts the integrity of the life insurance 
industry at risk.

The FAIS General Code of Conduct also stipulates that when the financial adviser 
renders a financial service, transactions of a client must be accurately accounted 
for. Transactions can only be accounted for accurately if the medical questions are 
answered in accordance with the ethical principles as described above.

Our view is that the responsibility to provide relevant underwriting information 
ultimately resides with the insured life and not with the financial adviser. However, 
where financial advisers do get involved, their responsibility is well articulated, as 
specified in the FAIS General Code of Conduct. Hence the role of the financial adviser 
cannot be discarded fully, as the adviser, at the very least, needs to encourage clients to 
be truthful in their representation. Also, as a knowledge expert on industry dynamics, 
the financial adviser can play an important educational role in giving clients comfort 
that it is in their best interest to disclose all information truthfully and honestly, as this 
leads to complete peace of mind that the insurance contract will perform according to 
expectations.
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7. A GLOBAL PERSPECTIVE ON CLAIMS ASSESSMENT PRACTICES
The discussion on the fairness of claims assessment practices is not limited to the 
South African life insurance landscape and is indeed a global theme. What is “fair” also 
depends on the respective legislative framework in each country. There is a definitely a 
move by industry and regulators worldwide to ensure that claims assessment practices 
are perceived and experienced to be fair. It would be useful to understand how other 
countries deal with the issue of potentially declining a claim, and whether there are any 
significant differences from the South African underwriting and claims management 
process.

In this section of the document we present some high level findings on global claims 
assessment practices from four countries that have similar (enough) industry and 
regulatory structures. In doing so, we must acknowledge our indebtedness to SCOR 
Africa and their global colleagues, who extensively researched the global landscape as 
input into this paper.

Two key themes emerge. The first is contestability, which is the term used to describe 
the circumstances under which the insurance company can challenge or decline a claim. 
The second is the nature of remedies based on different types of misrepresentation, for 
example “innocent misrepresentation” versus “deliberate fraud”. Depending on the 
contestability period and the remedies available to the insurance company, the level 
of up-front underwriting will differ, and, for example, in cases of shorter contestability 
periods, would be more extensive, leading to greater client inconvenience and costs.

In the United States of America and Canada, underwritten life insurance policies 
are only contestable in the first two years of the policy. In other words, the insurance 
company may only rescind the policy if material misrepresentation is detected in the 
first two years (whether a claim is made or not). By implication, insurance companies 
effectively “re-underwrite” policies post inception and, before the end of two years, 
by, for example, requesting medical history to confirm that the information provided 
on the application was correct, interrogating medical expenses charged to medical 
plans, or by directly approaching medical practitioners to obtain information about 
the policyholder’s medical status at the time the policy was taken out. Even where 
innocent misrepresentation is detected during the first two years, which would have led 
the underwriter to make a different decision, the policy may be rescinded. Insurance 
companies may only rescind a policy, or decline a claim, after a period of two years 
if it is able to establish fraudulent misrepresentation. For example, if the insured life 
“forgot” to disclose a prior heart attack or hospitalisation for a serious health condition, 
fraud would be established, and the policy would be rescinded if the policyholder is 
still alive, or the claim would be declined, if a claim had been submitted.

In the UK, the fair treatment of customers stands central to industry business practice. 
In addition, the Association of British Insurer’s (ABI, akin to ASISA) Statement of Best 
Practice for misrepresentation goes further than is required by law and is designed to 
lead to a claim repudiation only in cases of deliberate and reckless misrepresentation. 
In less serious cases, insured lives are put in the position they would have been but 
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for the misrepresentation (similar to the application of the Didcott principle in South 
Africa). Three levels of misrepresentation are typically considered. Firstly, innocent 
(the client acted reasonably even though the underwriting outcome would have been 
different; the claim is paid in full); careless (the client failed to exercise reasonable care; 
apply a proportionate remedy and pay a reduced claim amount, if the information 
would have changed the underwriting decision); deliberate or reckless (on the balance 
of probabilities the client knew, or must have known, that the information given was 
both incorrect and relevant to the insurer; decline the claim). The UK does not enforce 
non-contestability rules, but in practice it is unlikely that a claim will be investigated 
where the policy was in force for more than five years, for death, and for more than 10 
years, for critical illness.

Germany does not have industry guidelines similar to the TCF framework found in 
the UK and South Africa but recognises different degrees of guilt about misrepresenta-
tion in order to follow a differentiated approach to the remedies for misrepresentation. 
Data protection guidelines, which are stricter than in many countries, may also impact 
which data can be used in the assessment of claims. The maximum contestability 
period in Germany is 10 years and depends on the degree of guilt. The new German 
insurance law (in force since 2008) differentiates the following guilt degrees: fraudulent, 
deliberate, grossly negligent, slightly negligent and innocent. In cases where the 
insured acted fraudulently or deliberately, the contestability period is 10 years. For 
all other cases it is five years. This means that German insurers thoroughly investigate 
misrepresentation during the first five years.

It is clear from the above that insurers, in at least these four countries, which have 
significant and sophisticated insurance industries, retain the right to repudiate a claim 
or rescind a contract where it can be shown that clients deliberately or fraudulently 
withheld information material to the assessment of risk. What is also clear is that 
it is common to apply non-contestability periods. The latter, however, does place 
an additional burden on insurers to scrutinise applicants’ underwriting disclosures 
after policy inception, or to pay claims which they may have declined (after the non-
contestability period), both of which have an impact on the cost of insurance, and 
the onerousness of the application process. These additional costs may impact the 
affordability of especially smaller premium insurance contracts and limit the ability 
of lower income earning clients to access fully underwritten life insurance contracts.

8. THE TRIADIC APPROACH TO CLAIMS MANAGEMENT
Doing ethics certainly involves a reflection on the way of life and it is not uncommon 
for people at some point in their lives to question the rules or customs they have been 
taught to follow. They may ask whether their specific “view of the world” – the ideas 
that they have been taught about how the world works and their own role within it – is 
in fact all true. They may start to think critically about the meaning of their own lives 
and the society they live in. They may wonder what it means to be a good person, how 
they can make the right choices, how they ought to treat other people, or how they can 
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help to build a just and fair society. Starting to think in terms of “good”, “right”, “ought”, 
“just” or “fair” typically signals that some form of ethical or moral thinking is going on.
We typically judge the merits of any ethical decision based on the practical outcome 
or action it provokes. Assessing the ethical merits of any action, be it the conduct of 
a person, society, cultural grouping, faith grouping, or business has therefore become 
a ubiquitous habit in our world today. As individuals, but also as society, we claim 
entitlement to our ability to properly pass judgement on the ethical merits of any 
behaviour. The scope of ethics is therefore very broad and plays out in many different 
areas of life in matters of religion, cultural norms, gender, sexual orientation, science, 
economics, business, political conflict or environmental affairs. What is apparent 
is that great tension often exists between the different points of view, and that this 
tension may create real antagonism.

Our society is continuously judging the conduct of business, sometimes also sharing 
its points of view in vociferous fashion on social media platforms. Do individuals have 
the requisite ethical tools and language to do so effectively, consistently, and do they 
make proper allowance for all the different stakeholder expectations involved in a 
typical ethical conundrum? Alternatively, with such a plurality of views on what may 
be considered ethical, do we not have to accept the fact that we live in a world of 
moral relativism; that is, any assessment of what is considered ethical will always be a 
subjective matter and hence no criteria exists to identify objective or universal truths 
to determine appropriate ethical conduct? Not everyone agrees with this view though. 
Note that it is not our intention to discuss the merits or demerits of an objective versus 
subjective approach to doing morality (meta-ethics). We believe, however, that some of 
the introductory concepts and frameworks found in the study discipline of normative 
ethics provide valuable practical insights to determine appropriate ethical behaviour 
and hence to evaluate the ethics of claims assessment practices in South Africa.

The development of frameworks to better assess ethical action is not a new challenge, 
and although modern society is still struggling with this question, it has been a matter 
for reflection throughout the ages. The study of ethics and the study of methods to 
better interrogate ethical behaviour has, therefore, became a well-developed academic 
discipline. What is evident is that studying the subject matter of ethics through a 
philosophical, religious studies, or business lens captures a similar essence, in terms of 
how one should think about ethical issues.

Most introductory textbooks on ethics will typically introduce a triadic thinking 
framework as foundational to the discipline – describing three “moral philosophies” 
or “classical ethical theories” explained as either an areteological (values- or virtues-
based), a teleological (purpose- or consequence-based), or a deontological (rules- or 
duty-based) approach for evaluating the merits of ethical conduct.

This section of the paper therefore serves two purposes, firstly, to briefly describe 
the three abovementioned classical ethical thinking frameworks and, secondly, to see 
how one could start to apply these frameworks to better gauge the ethics of industry 
claims assessment practices.
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VIRTUE-BASED ETHICS
The contribution from the ancient Greeks to the subject matter of ethics is well 
documented. Greek philosophers were preoccupied with defining how to live a 
good life and developed many answers to this essential question. Most famous is the 
response from Aristotle, student of Plato, who defined the essential goal of life as 
eudaimonia, a deeper meaning for happiness that reflects a life well lived. Aristotle 
was preoccupied with the power of reason and education and believed that if you 
understand what defines a good life (by design also an excellent life), you will know 
which choices to make. And when you get in the habit of making the right choices, 
you will acquire the virtues needed to make you a good person. By practising virtuous 
conduct continuously it becomes part of a person’s character and so virtuous conduct 
becomes a daily habit. He is credited for vesting the four cardinal virtues (taught by 
his teacher Plato) of courage, wisdom, temperance and justice. For many, Aristotle’s 
ethics are regarded as prime example of virtue ethics or areteology (arete means virtues 
in ancient Greek), emphasising the importance of character and values in ethical 
decision-making. What makes an action right for Aristotle is that it is the sort of action 
that a good or virtuous person will do.

In the 21st century, virtue-based ethical decision-making has regained more 
prominence, as witnessed regularly by, for example, the relative ease with which 
society passes character judgments on businesses and individuals on social media 
platforms based on their perceptions of the appropriateness of conduct, but also by 
contemporary philosophers on ethics who place renewed emphasis on the subject 
matter of virtue-based ethics, for example Alasdair MacIntyre (After Virtue; 1981). 
However, due to the fact that there are such diverse societal views on which set of 
virtues may be considered “ethical”, virtue-based ethical decision-making is not always 
easy to apply.

From the perspective of a product provider, applying virtue-based ethical decision-
making particularly concerns itself with the reputation of the business, say, when 
choosing a particular outcome. The ethical question to be asked is: “What will this 
course of action say about our values, our brand, and hence the character of our 
business? Will it hurt our reputation?”

UTILITARIANISM OR CONSEQUENTIALISM
Many textbooks will cite Jonathan Bentham or Stuart Mill as good examples of 
teleological decision-makers (telos means purpose or end goal in ancient Greek). 
Teleology is often commonly referred to as consequentialism or utilitarianism. 
Utilitarianism is simply described as the process of selecting the action or outcome 
that will deliver the greatest good or greatest happiness to the greatest number. 
Consequentialism also uses reason to determine the goals or objectives at which the 
actions should aim. The essence of the utilitarian moral theory is therefore that the 
morality of any action should be judged by its consequences. Most of us spend the 
whole of our working lives in activities of goal setting, or measuring performance in 
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relation to goals, without perhaps appreciating that this is one of the fundamental 
approaches to ethical decision-making. In its purist form, consequentialism is about 
achieving the end, and not really about focusing on the means to the end. The ethical 
question asked by the consequentialist is: “Will this action achieve my objective? Will 
it give us the maximum benefit, and at the lowest cost?”

DEONTOLOGY
The third strand of ethical decision-making is deontology (deon means duty or 
obligation in ancient Greek). Deontology is a rule-based or duty-based ethical decision-
making tool and asks the question: “How will this course of action conform to the 
rules, our obligations, and hence our duties?” For example, many faith perspectives 
will impose rules, sometimes referred to as divine commands, that impact a person’s 
life choices. A key figure in the modern era exemplifying this strand is the philosopher 
Immanuel Kant. Kant again placed great emphasis on the rational ability of humans 
(he felt that our natural inclinations are simply too unpredictable to secure stable moral 
judgements) and believed that one must apply sound reason, within our capacity as 
autonomous and free individuals, to define our societal rules. Once these rules were 
set, everyone should follow them based on a strong sense of duty, as to not to do so 
would simply be irrational. Surely no one likes to be stolen from, hence “you shall 
not steal” would be such a societal rule. Kant’s moral rules are often described as his 
categorical imperatives; that is, you should act only according to those maxims that 
you would be happy to become universal law. For Kant, doing the right thing arises 
from a sense of duty to these universal moral laws and this becomes the hallmark of 
moral behaviour. The problem for ethics is, of course, not to define duties or rules, but 
to decide which ones to follow and how to apply them to the specific ethical dilemmas 
that we face. In business, the meeting of contractual obligations is a good example 
of duty based actions. When the claims assessor asks the question “Is this a claim 
event explicitly defined in the insurance contract?” in order to judge the validity of 
the claim, she would be applying a deontological approach. In the past, this approach 
was arguably also the most dominant in settling contentious claims issues. Assessing 
the validity of a claim was a simple matter of contract and, where differences arose, 
finality was determined via some judicial process (for example by taking legal action 
or approaching the office of the relevant insurance Ombud).

For a summary of these three ways of thinking, https://ethicsunwrapped.utexas.
edu/glossary/virtue-ethics has an excellent two minute video explaining the different 
ethical approaches, using the question “should Batman kill the Joker?”

Actuaries, unlike doctors, do not study ethics in detail as part of their actuarial 
education. Ethics is covered, at a high level, in sections of the normative skills curriculum, 
typically in the professionalism courses, and some university courses may touch on the 
subject of ethics. Despite the lack of training, actuaries, both as professionals, and in 
their business life, are applying the three strands of ethical thinking all of the time. 
Most of the time this is done unconsciously, and we believe that if this thinking process 
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is explained more clearly to actuaries, and becomes a deeper part of their curriculum 
and culture, they will make better, and more consistent, ethical decisions in the long 
run.

To give some examples of how the thinking is already applied, when an actuary 
is developing a new product, taking into account the different requirements of all 
the various stakeholders, they are applying consequentialist thinking. If an actuary 
is performing the role of a Chief Risk Officer, they would be very focussed on what 
the rules (regulations) require and would be applying deontological thinking. When 
an actuary is working in the marketing team and thinking about the impact of future 
non-performance of a product, she is applying a virtue ethics approach. “What does it 
say about our company if we fail to deliver on our promises?” she may ask.

Following this brief introduction, the question follows as to how these three ethical 
approaches can now be applied to industry claims assessment practices.

It is important, in answering this question, to consider all of the stakeholders, 
specifically because they will often have desired outcomes that are at odds with 
each other. For the purpose of our discussion, we have identified the following six 
stakeholders: (1) the insured life, (2) the insured life’s beneficiaries, (3) other insured 
lives in the same risk pool, (4) the product provider itself (shareholders and employees 
of the insurer; management ethics will separate the interests of these but for the purpose 
of this paper we chose not to do so; if the business becomes insolvent, shareholders, 
management and employees share the same fortune), (5) the regulator, and (6) society 
at large. We will apply the thinking framework to all six stakeholders.

It is clear from the previous sections in this paper that the business dynamics of 
the underwritten life industry are not easy to understand. This is further complicated 
by the need for insurers to consider long-term actuarial outcomes which not only 
ensure that the contractual obligations are met at a client level, but that the insurance 
company itself remains solvent in order to meet the obligations of all stakeholders. The 
pooling of risk also requires the fair treatment of the insured lives throughout their 
policy term.

The insured life needs to disclose all factors material to the assessment of risk. The 
insurance company’s underwriting questionnaire guides the prospective insured life to 
do this properly. The underwriting process allows the insurer to determine the correct 
premium, benefits, exclusions, and other terms and conditions. Assuming that there 
is proper alignment between the actuarial pricing practice, the underwriting process, 
and claims management, the insurer will be able to meet its future obligations, not only 
to the specific life insured, but most importantly to all other insured lives in the same 
risk pool. Any life insured expects the insurer to act in good faith and to honour its 
future contractual obligations. The other insured lives in the same risk pool expect the 
same obligations from the insurer, but they also expect that everyone pays a premium 
that is proportional to their risk (even if they often would not articulate this as such). 
Where an insured life is severely impaired, therefore, one could expect this person to 
pay more than a person of “average health” in the same pool. This of course is only 
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determined when the contract is taken out. When an insured life’s health deteriorates 
after a contract is issued this is considered acceptable and fair as all insured lives in the 
same risk pool were effectively granted this benefit of guaranteed insurability, that is, if 
your health deteriorates after inception you are still insurable at the agreed-to premium 
terms, provided of course you continue meeting your premium paying commitments. 
Consequently, the other lives in the pool would feel that they are being treated unfairly 
if a specific insured life in the risk pool misrepresented their underwriting details in 
order to pay a lower premium, thereby negatively impacting the overall cost of risk in 
the pool and hence also the sustainability of overall premium levels. This might lead 
to unacceptable consequences by forcing the insurer to implement a premium review 
across all insured lives in the same risk pool. It is only through correct risk assessment, 
based on accurate information, that the insurer will charge correct premiums, and 
hence remain financially solvent in the long term, and also reward the shareholders 
with a fair long-term return. The prudential regulator expects the insurer to charge 
the correct premiums, on average, so that the insurer can meet its solvency and other 
obligations. The market conduct regulator will be satisfied if the insurer is able to pay 
valid claims, in line with their product literature, their claims management philosophy 
and reasonable client expectations.

Finally, assuming that life insurance is a necessary and valuable good, society 
will benefit because the industry fulfils its role of protecting individuals against the 
financial consequences of unexpected, and potentially catastrophic events, via the 
payment of insurance benefits.

But what happens now if the insured life misrepresented the facts?
In this scenario, the client did not act in good faith when applying for insurance 

and using a pure deontological argument, typically cannot claim obligation by the 
insurer. As our research showed, in some jurisdictions this will lead to an outright 
cancellation of the contact if detected during, say, the contestability period. This is 
a pure deontological approach, as any breach of contract terms leads to the contract 
being deemed invalid.

In South Africa, if the outcome of the misrepresentation resulted in the cover 
being offered at premiums that are too low, say, many insurers do not follow this strict 
deontological (or legal) approach by repudiating the claim all together, but rather a 
more teleological (outcomes-based) approach by choosing to adjust the claim amount 
downwards in proportion to the level of the expected versus actual premiums paid. 
This reconstruction ensures some fairness between all lives in the same risk pool 
and will not compromise the financial stability of the insurer. In South Africa this is 
commonly referred to as applying the Didcott principle, named after the late Judge 
Didcott who suggested that in certain circumstances of non-disclosure it would be 
more equitable to reconstruct the policy than to cancel it outright.

If the nature of misrepresentation led to the insurer offering terms where it other-
wise would not have done so at all (for example, if the client was terminally ill) the 
ethical dilemma becomes more serious and the financial consequences more severe. 
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As shown in an earlier section in this paper, this may severely compromise the financial 
sustainability of the risk pool if these claims are paid and hence the insurer’s ability to 
meets its obligations to all the insured lives. It is exactly this example that the authors 
wish to interrogate using the triadic ethical thinking framework.

Where the insured life materially misrepresented facts upon application for 
the insurance contract, to the extent that he or she would not have been insurable 
had all the facts been presented, the insurer will typically repudiate the claim. The 
insurance contract would be considered null and void, and his or her dependents 
would potentially be left destitute. The repudiation of the claims also applies where 
the insured life passed away from an event unrelated to the misrepresentation, say in 
a vehicle accident. Applying a deontological mindset would certainly deem that this is 
an appropriate fair and legal outcome.

But is this the only consideration? What about the other stakeholders?
From the perspective of the insured life, one could argue that where he or she wilfully 

misrepresented facts (either due to non-disclosure or positive misrepresentation) the 
repudiation of the claim is a fair (legal) consequence of their action.

From the media storm last year, it was clear that the question asked by some in 
our society related to the fact that the client died in an unrelated violent crime event, 
and given the particular sensitivity of South African society to the incidence of crime, 
does empathy not trump legalities? On the other hand, some were commenting on the 
fact that admitting the claim would in fact condone corruption, another challenging 
theme in the South African context. In deciding the claims outcome therefore should 
the insurer not also consider the broader societal consequences, even the concerns of 
the broader public? But what does one do if societal opinion itself is strongly divided 
on the matter? The employees of the insurer may also find themselves divided on the 
matter and where negative media exposure leads to significant abuse or even physical 
threats to the insurer’s staff, the insurer must also take into consideration its duty of 
care to its own staff. Another point, from a virtue-ethics perspective, is to consider 
whether the insurer should not, in any event, be more empathetic to the eventual client 
outcome, especially if it wants to stay true to its own positive claim payment intent and 
character of care?

To a certain extent, this is the ethical question that is at the heart of the paper. 
Something terrible happens. A person dies through the actions of another, and there 
are significant consequences for their dependants. Who must pay for this tragedy? 
Had there been no misrepresentation, the answer would be simple. The insurer pays, 
at least in terms of the sum insured, as that is what insurance is set up to do. But where 
there is misrepresentation, and the insurer has not been adequately compensated for 
the risk that they are taking, or if they would never have taken on the risk in the first 
place, is it right that the insurer pays?

The matter becomes even more complex when considering the interests of the 
other insured lives in the same risk pool. These policyholders collectively hold an 
expectation that the insurer will honour all of its future claim commitments, and, 
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given the long-term nature of insurance, that the company will still be solvent and 
sustainable well into the future. The policyholders also expect every insured life within 
the risk pool to pay a premium broadly commensurate to the risk, using rating factors 
that are societally acceptable. We have already noted that by admitting claims where 
insured lives misrepresented facts, the cost to the risk pool will increase, implying 
that the pool of insured lives will collectively pay more over time and could in future 
expect extraordinary premium increases. The pool of lives is never given the chance 
to answer the question “do you all agree to pay a higher premium as a result of the 
actions of another policyholder?” And to be clear, the answer to this question may 
be “yes”, if the premium increase is relatively small, and if society (or in this case the 
policyholders) are, having all the facts, sufficiently empathetic to paying a claim in full 
to an individual who wilfully misrepresented the facts at application stage. In the case 
where the policyholder was terminally ill, and would have died in the next month, say, 
the pool should not be given the option to decide on the claim payment. That is where 
the insurance company (or the actuary) has to take a firm stance and not offer the 
policy at the outset, and decline the claim when notified.

Taking this line of thought to the extreme, could the remaining policyholders in the 
same risk pool not have a legal claim against the insurer, as the insurer’s decision to 
pay a claim, which it could or should have declined, may compromise the remaining 
policyholders’ ability to afford the resulting premium increases in the future and hence 
jeopardise their ability to satisfy their individual insurance needs?

If one accepts the assumption that the insurer holds no duty to pay invalid claims, 
there is still the issue, in the modern age, that the insurer runs the risk of significant 
negative media exposure because society often judges business conduct without access 
to the relevant facts, even, in the case of the claim described earlier, disregarding 
the independent judgement of an industry Ombud. What is the insurer to do in this 
situation? By bowing to public and media pressure and paying the claim, it could 
compromise its commitments to its other policyholders, and it could, if this becomes 
systemic, compromise the financial sustainability of the insurer. However, if it 
completely ignores what society is saying, and if society at large believes that an insurer 
is not acting in the interest of the broader public, people may decide to stop doing 
business with this insurer, which would ultimately put the insurer out of business. 
This will negatively impact existing policyholders, who might not be able to find cover 
elsewhere given an adverse change of health since they bought the insurance a few 
years ago.

The purpose of a life insurer is to pay claims, to contribute to society and families 
when they suffer loss and hence insurance has, as a foundation, an implied duty of 
care. What will it say of the company’s character and values if they are perceived to 
decline claims on a regular basis?

Finally, coming to the last stakeholder, the regulatory framework that governs 
insurance companies is well established, and covers both financial solvency as well as 
market conduct matters. The latter, in particular, needs to find a balance between what 
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is considered practical and what is perceived to be fair by all parties. Acting in the 
best interest of clients is not only a recipe for continued business relevance, it is also 
demanded by the regulatory framework. Our opinion is that industry underwriting 
practices are robust and fair, and are supported by good intent. These practices are 
governed by regulatory action, and clients are actively encouraged to approach the 
office of the Ombudsman for Long Term Insurance for an independent judgement 
if they do not agree with a claim outcome. However, one must acknowledge that the 
complexity of the life insurance industry does perhaps require firmer “rules” around 
the appropriate response on matters of non-disclosure in order to better secure client 
concerns, as already acknowledged in other jurisdictions. If anything, these may 
help to practically alleviate concerns by insured lives regarding the sustainability of 
their future claim entitlements. This must of course be balanced by the ability of the 
life insurance industry to properly act against fraudulent intent, as well as potential 
client affordability concerns. What is of relevance is to note the potential conflicting 
interests of the prudential regulator and the market conduct regulator, the former 
more concerned with financial sustainability and the latter with fair practice. These 
interests do not always live juxtaposed but it will be of interest to see how this plays out 
in the matter of claims assessment practices.

9.  THE ACTUARIAL PROMISE AND THE ROLE OF THE ACTUARY IN 
INFLUENCING CLAIMS ASSESSMENT PRACTICES

Professional conduct for actuaries, as articulated in the ASSA Code of Conduct, rests 
on three pillars, namely (1) the application of knowledge and expertise, (2) the display 
of ethical behaviour and (3) professional accountability. Members must “act honestly, 
with integrity, competence and due care, and in a manner that fulfils the profession’s 
responsibility to the public and upholds the reputation of the actuarial profession”. 
These pillars collectively function to create a platform of trust between the actuary and 
the relevant stakeholders.

Much has been written on the factors affecting a relationship of high trust. It was 
not our intention to research this in detail, however it is our opinion that most of these 
ingredients can be grouped into the three broad categories of competence, character 
and connectedness. The first two themes relate directly to the actuarial conduct themes 
of knowledge and ethical behaviour, with the latter introducing a more relational 
element.

How can these trust ingredients be applied to life insurance and, in particular, its 
product design, underwriting and claims assessment practices?

On competence, it must be acknowledged that the workings of life insurance 
products are often complex and difficult to understand. This applies especially to the 
South African life insurance industry given the wide variety of, for example, premium 
payment options and comprehensive living benefit solutions (critical illness and 
disability benefits). It is definitely not in the experience ambit of many clients to fully 
appreciate the technical details of life insurance contracts. Clients therefore rely on the 
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knowledge of financial advisers to guide them through this process, but also expect 
product providers’ complex benefit designs to match their individual insurance needs.

There are levels of trust at play here. One can see how an individual would, or at 
least should, trust that the claim will be paid, and that the premiums have been set 
fairly, and sustainably. However, it would be more surprising if the individual trusted 
the product in its entirety, as it is difficult, although not impossible, to trust something 
that you do not fully understand. An example may be that one does not understand 
the physics and mechanics of how an airplane stays in the air, but one trusts that the 
plane will get one from A to B.

In order to create better trust, actuaries in their roles as product design experts 
therefore need to find ways to simplify not only their messaging but also the product 
design. The product actuary’s role as knowledge expert therefore culminates in the 
simplification of complex product realities. The past 20 years of product development 
has, however, often led to an increase in complexity. We would hope, in future, to see 
an emergence of the simplification of insurance products. Actuaries who wish to be 
at the forefront of this trend need to embrace this opportunity and challenge current 
industry complexity.

The importance of character speaks clearly to the role of actuary in ensuring business 
integrity. If an insurer fails to deliver on its product promise, it will not be trusted. Life 
insurance products ultimately perform when claims are paid. Simply put, where claims 
are not paid, insurers are not trusted. The pricing and design of insurance benefits, 
and product providers’ related underwriting and claims assessment practices, should 
all integrate well to ensure the delivery of the ultimate claims promise. For example, 
better underwriting at inception of the insurance contract should lead to easier claims 
assessment and a significantly lower risk of claims repudiation. Yet, when claims are 
not paid, even with valid reasons, clients are disappointed. It is therefore important 
for insurers to align their contractual obligations with clients’ benefit expectations. 
Building on the actuarial promise of ethical behaviour, actuaries are well positioned to 
impact product providers’ claim assessment ethos.

The third theme of connectedness is often not well appreciated. The conversation 
on connectedness ventures into product providers’ brand perception, general client 
experience, the manner by which they actively engage their clients, and the effort 
companies make to understand their clients’ specific concerns. Via their claims 
experiences, financial advisers and clients test product providers’ claims intent, almost 
assessing the life insurer’s raison d’etre. “Do you exist to pay claims, or do you exist to 
find reasons to not pay claims?” they might ask a product provider. Clients so test the 
heart of the business, the inherent pathos of the product provider in its daily client 
dealings. Running the risk of stereotyping a profession, actuaries are often challenged 
on their poor communication and relational skills. Connecting better with clients is 
arguably one of the biggest challenges to building trust and may require a paradigm 
shift for product actuaries. Having expert knowledge and applying good judgment 
using sound reason (logos) are not always good enough. In taking professional 
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accountability, actuaries need to “consider the public interest when rendering actuarial 
services”. They need to apply their mind on exactly how to connect with the hearts of 
all their stakeholders, communicating the essence of their product promise in a clear 
and simple manner. This has specific implications for insurers whose claims practices 
are based solely on principles of judicial fairness. Claims assessment practices must be 
built on strong legal foundations; yet vesting a better understanding on how insurance 
products function and when claim events are valid is indeed a business imperative 
in our society and an absolute necessity for the industry. This is only possible if 
the industry actively engages and connects with clients in an open and transparent 
manner. The learnings from the media event last year definitely highlighted both the 
need as well the urgency to educate clients on the do’s and don’ts of life insurance 
industry practices.

10. CONCLUSION
The purpose of this paper is to review claims assessment practices in the underwritten 
life industry in South Africa by the application of three classical normative thinking 
frameworks typically observed in the discipline of ethics. It also attempted to assess 
whether the current industry claims management processes are still aligned with the 
actuarial promise to always act professionally and with high ethical standards and 
whether this promise is still relevant to our society today.

What has become evident is that as much as the mantra of the profession is to 
consider the Reasonable Benefit Expectations of policyholders and hence to actively 
embrace the fair treatment of clients, the matter is not always that straightforward, 
and any claims payment conundrum may include the often contradictory expectations 
of many different stakeholders. The issue of whether a claim is valid is not just about 
being legally correct; it is also about the need to evaluate the broader consequences, 
and the impact on all parties involved. In addition, the product provider must seriously 
reflect on its duty of care, including the strongly related matters of brand reputation 
and continued societal relevance.

It remains difficult, and at times seemingly impossible, to position the merits of 
an ethical conversation on a media platform. Yet as actuaries and business leaders it 
remains important to properly consider and promote the ethical conversation and to 
deliberate the merits of any action from all stakeholder perspectives.

The role of the actuary, both as professional and business executive stands firm. 
The professional promise, based on the pillars of competence, integrity of character 
and connectedness, requires actuaries to play a proactive role in the business sphere, 
to continue to promote a culture of trust between clients, regulators and product 
providers.

Product providers must however create a real perception of fairness and they can 
only do this by the adoption of claims assessment practices that signal such intent 
to our society at large. As a final comment, arguably an important next step for the 
life insurance industry is the acknowledgement that the industry must display, in a 
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very practical way, its positive claims payment intent. It can do so by, for example, 
giving consideration to the introduction of appropriate contestability boundaries, 
but in retaining the right to challenge fraudulent claims. At the same time, it is 
also important to acknowledge the need of clients to easily access underwritten life 
insurance products and, by implication, so also ensuring the future sustainability of 
the life insurance industry and the immense benefit it adds to our society.
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