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MEMORANDUM ON REPORT ON TRANSFERS BETWEEN PENSION FUNDS

South Africa has been at the forefront of many of the developments in the pension 
funds industry globally. Several of the problems associated with retirement funding 
have become apparent in South Africa and unique solutions have been developed 
locally.

During the 1990s, a number of pension funds in South Africa enjoyed 
considerable funding surpluses. These surpluses arose in part from good investment 
returns, conservative benefit structures that favoured continuing members, and strong 
contribution rates from employers, amongst others. Surpluses became apparent during 
the widespread conversion from defined benefit to defined contribution funds that 
occurred at this time, well ahead of similar developments in many of our international 
counterparts.

The ownership of these surpluses and the impact on withdrawing and transferring 
members raised many questions.

There was a lack of clear guidance locally and internationally on equitable 
withdrawal benefits for those converting to defined contribution funds until the 
introduction of legislative changes encompassed in the Pension Funds Second Amend-
ment Act, 2001, which specifically addressed the matter of the application of pension 
fund surpluses.

The existence and distribution of these surpluses also gave rise to several 
significant disputes and allegations of misappropriation, some of which continue 
today. One example of the major problems with past transfers was highlighted in 
Kransdorff v Sentrachem Pension Fund and Sentrachem Limited, which came before 
the Pension Funds Adjudicator in 1999. Transferring members received only their 
accrued liability, based on a small surplus declared in the previous actuarial valuation. 
Sizeable surplus was, however, revealed in the subsequent actuarial valuation. This 
matter received considerable attention in both the local media and the magazine of the 
UK actuarial profession, The Actuary.

Actuaries were employed to calculate the withdrawal benefits on a basis agreed 
with the trustees of the affected schemes. The Society has received and investigated 
several allegations of suspected unprofessional conduct on the part of various actuaries 
who had been involved in certain funds. None of the investigations that have been 
completed to date have found any actuary guilty of unprofessional conduct.

It should be noted that due to the complexity of these issues some of the 
investigations, both by the Society and by the regulators, are ongoing. In addition, 
various issues and allegations continue to appear in the media regarding historic 
practices.

As some of these investigations are happening up to 20 years after the event, 
the Society’s Council accordingly resolved in 2010 to commission research into the 
actuarial practice applied in these transfers at the time. The purpose of this research 
was –
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1.  to produce a clear picture of the legislative framework and the accepted 
actuarial practice at the time, and

2.  to determine whether the conduct of any member of the Society has been 
investigated by any authority.

In order to achieve the first objective listed above, Council commissioned a research 
paper by Mr Jeremy Andrew, an experienced Fellow member of the Actuarial Society. 
As Chief Actuary of the Financial Services Board at the time of the promulgation of 
the Pension Funds Second Amendment Act, 2001, he was very close to the process.

Mr Andrew accordingly conducted the research and produced a written 
paper which was peer reviewed. This paper is only intended to provide clarity on 
the regulatory framework and generally accepted actuarial practices at the time. It 
does not address the questions that may arise in respect of individual funds and the 
application of their surpluses, which would require further investigation.

The final paper, which is attached to this memorandum, is now being made 
available to members of the Society and other interested parties in order to provide 
a historical perspective and to stimulate discussion on the interpretation of various 
events. Where opinions are expressed, they do not necessarily represent the view of 
Council or the Society, neither of which has taken a stance on these matters.

An opportunity will be provided at the Society’s 2011 Annual Convention for 
this paper to be discussed by members of the organisation.

A report on the second objective is expected shortly.
The Society will ensure that any alleged unprofessional conduct on the part 

of any of its members will be investigated and referred to its disciplinary process if 
necessary. Not only is this required by the Society’s constitution, it is also important to 
the Society that its stakeholders have confidence in its ability and actions in this regard.

Further information
Peter Doyle, President
Cell 082 880 2690; Email: pdoyle@mweb.co.za
Christo Geyer, Chair: Professional Matters Board
Cell 082 574 7359; Email: christo.geyer@investecmail.com
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1. PREMISE
I am presuming that the transfers that I have been asked to consider are involuntary 
transfers, which fall within the ambit of section 14 of the Pension Funds Act, 1956 
(“the Act”).

I am excluding
 — voluntary transfers, where a member is entitled to a benefit on leaving service 

and elects that that benefit be transferred to another fund to be applied for his 
benefit. In these voluntary transfers, the transfer amount will not normally be 
discretionary on the part of either the trustees or the actuary and will be defined 
in the rules; and

 — transfers between two funds, both of which are exempt from actuarial valuation, 
again on the understanding that such funds, by the structure that enables the 
Registrar of Pension Funds to exempt them from actuarial valuation in terms of 
Regulation 2 to the Act, do not leave room for the exercise of actuarial discretion.

The structure of the paper is to briefly summarise legal, legislative and regulatory 
measures affecting transfers, set out a number of principles governing transfers, and 
then to consider circumstances in which the general principles might not apply or 
where there is discretion as to whether to apply those principles. A glossary has been 
added to define various terms that are used.

2.  BRIEF hISTORy OF REgULATORy PRACTICE, LEgAL CASES AND 
LEgISLATIvE ChANgES gOvERNINg TRANSFERS

2.1  Fund governance prior to the requirement that members have the right to 
elect at least 50% of the members of the board of trustees with effect from 
15 December 1998

In general, the boards of trustees of defined benefit funds were appointed by the 
employer. Defined benefit funds were frequently managed as “divisions” of the 
employer. I remember distinctly a presentation given by a leading employee benefit 
consultant who encouraged employers to pay as much attention to their pension fund 
as they would pay to a division that represented one sixth of their personnel costs (this 
being more or less the contribution rate being paid as a percentage of payroll) and 
advised service providers to develop strong relationships with the employers. Actuaries 
advised their clients that, while actuarial surplus belonged to the fund, the employer 
had an effective right of disposition of that surplus.1 There was little recognition of the 
inherent conflict of interest between a fund, distinct from the employer and managed 
by a board of trustees that have fiduciary duties towards members, and the employer. 
This strongly influenced perceptions on the use of actuarial surplus in situations such 
as transfers.

1 Milburn-Pyle and Lennox “Ownership of fund surpluses”, TASSA VIII(III), 1990.
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2.2 Development of Actuarial Surplus
Various factors contributed to the development of substantial actuarial surplus in 
funds by the end of the 1980s.

2.2.1.  The Registrar of Pension Funds had established a strong funding standard (by 
developed world standards) for South African pension and provident funds in the 
1980s: full projection of salary increases was required through to normal retirement 
age and full projection of pension increases for the balance of the pensioners’ lifetimes 
thereafter. Circulars PF66 and 67 had targeted the achievement of the ratio of actuarial 
value of assets to the accrued liabilities of 100% or more.2 If the funding level was 
lower than this, a plan was required to bring the funding level up to this level within 
9 years if the deficit was caused by a benefit improvement or 3 years if the deficit 
was caused by the experience of the fund. Longer periods could be agreed with the 
Registrar following submission of a funding plan in terms of section 18 of the Pension 
Funds Act.

2.2.2.  Better than expected real returns on investments were enjoyed. From the mid 
1980s consistently high real returns were earned.

2.2.3.  Trade unions had pushed for the establishment of defined contribution funds. 
Kerrigan (1991)3 sets out the history and rationale for such funds. Two methods were 
used:

2.2.3.1.  A new defined contribution fund was established on terms negotiated between 
the employer and the trade union. Alternatively, the employer agreed that its unionised 
workers could participate in a union sponsored negotiated provident fund. Transfer 
from the defined benefit to the defined contribution fund was arranged in terms of 
section 14 of the Pension Funds Act. The transfer terms were negotiated. Initially 
transfer values were the withdrawal benefit only (and this frequently represented the 
member’s own contributions with a rate of interest that was significantly lower than 
the investment return enjoyed by the fund over the member’s service in the fund), but 
gradually these were replaced by “actuarial reserve value” or accrued liability. In a few 
cases, the parties could have negotiated a share of the actuarial surplus.

2.2.3.2.  The existing fund was changed by rule amendment to establish a defined 
contribution section into which members could transfer from the defined benefit 

2 The Circulars permit a fund to be declared financially sound if the funding level is above 95% only if, 
at the previous statutory valuation, the funding level was 100%. Otherwise a plan must be instituted to 
increase the funding level to 100% within a period to be agreed with the regulator. I have interpreted this 
as effectively promoting a funding level of 100%.

3 Kerrigan GW “The role of COSATU affiliated unions in retirement provisions in South Africa”, TASSA 
IX(I), 1991
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section within the same fund. Depending upon the initial credit in the member’s 
account within the defined contribution section, surplus might also be released in the 
fund as a whole.

2.2.3.3. This process, which affected the majority of large funds by the mid 1990s, 
tended to concentrate surplus in the residual defined benefit fund which might have 
been too small for the surplus to be eliminated through contribution holidays. The 
history of this process is set out in papers by Kerrigan,2 Andrew,4 and Gluckman and 
Kamionsky.5

2.3 Important events are set out in the following table.6.7

Date Event Comment

October 1988 PF68 was issued. The Registrar prescribed his requirements before he would 
consider an application for a transfer in terms of section 
14 of the Act. This covered transfers between two “self-
administered” funds or between an “underwritten” fund and 
a “self-administered” fund.
Transfers between two “underwritten” funds were, however, 
exempted from the application of section 14. 

1990 A working party of ASSA chaired by 
Peter Milburn-Pyle reported on the 
ownership of surplus6 

This is covered in section 2.3.5. below.

19917 Section 14 of the Act was amended to 
include a requirement that the rights 
and reasonable benefit expectations 
of transferring members be satisfied 
before the Registrar can approve a 
transfer.

1 April 1993 Circular PF78 became effective, and 
replaced Circular PF68. 

Amongst other items, this circular requires special reports 
by the valuators to the transferor and transferee funds to 
describe how the transfer values are determined or applied, 
and how the funding levels of the transferor and transferee 
funds are affected by the proposed transfer.

4 Andrew JP (2004) “The conversion of members’ rights in South African retirement funds from defined 
benefits to defined contributions and the statutory apportionment of the resulting actuarial surplus.” 
SAAJ 4

5 Gluckman D and Kamionsky T, “Retirement fund conversions: challenges and risks”, TASSA IX(III),1993
6 Milburn-Pyle P and Lennox R, “Ownership of fund surpluses”, Transactions of the Actuarial Society VIII 

(III) 1990
7 Section 3 of Act No 54 of 1991.
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Mid 1994 The Registrar’s office was 
strengthened to permit more effective 
monitoring of transfers and circular 
PF78 was applied to all involuntary 
transfers.

1996 Sections 7A through 7D were added 
to the Act, with a deadline for 
implementation of 15 December 1998

Members now have the right to elect at least 50% of the 
board of management of a fund. In a substantial proportion 
of cases this was only implemented shortly before or on 
15 December 1998. 

2 June 1994 Lintas SA Pension Fund v Registrar of 
Pension Funds8

The Registrar was compelled to register a rule amendment 
that permitted the repatriation of actuarial surplus to the 
employer on termination of a fund, after the informed 
consent of a substantial majority of the members.

1997 A working party established by 
the Pensions Advisory Committee, 
recommended that repatriation of 
actuarial surplus be permitted in the 
case of defined benefit funds.

This gave rise to the first Pension Funds Amendment Bill 
referred to below.

1997/8 Pension Funds Amendment Bill This Bill proposed the repatriation of actuarial surplus to the 
employer provided certain conditions were met:

 — Actuarial surplus was to be determined using strong 
assumptions to be approved by the Registrar
 — Members must get their full accrued actuarial liability 
on resignation
 — Pensions were to be increased by the full rate of 
inflation from retirement
 — At least two thirds of members must consent
 — The employer must fund any deficit arising within 
7 years of the repatriation, but not to a greater extent 
than the amount repatriated.

The Bill was withdrawn from Parliament in February 1999

8 A decision of the Board of Appeal constituted under section 26 of the Financial Services Board Act 97 of 
1990, dated 2 June 1994.
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1997 Lorentz v Tek Corporation Provident 
Fund and others.9 

This overturned the prevailing view that the employer 
who sponsored a defined benefit fund had priority in the 
disposition of actuarial surplus because this automatically 
represented over-contribution. While a contribution holiday 
was possible from surplus arising from over-contribution 
after an analysis of the origin of the surplus, surplus arising 
from other sources could not be used for the benefit of the 
employer.
The trustees of the pension fund were required to determine 
the portion of the actuarial surplus that should have been 
transferred to the provident fund and to transfer this money 
to be applied for the benefit of the transferring members.

10 August 1999 Kransdorff determination10 Inter alia, Kransdorff argued for a share of actuarial 
surplus and the difference between the market value 
and the actuarial value of the assets. The Pension Funds 
Adjudicator found that the right given to Kransdorff on 
his retrenchment was to the member’s accrued actuarial 
liability with no right to share in surplus or the difference 
between the market value and the actuarial value of assets.

September 1999 Tek Corporation Provident Fund and 
others v Lorentz11

Neither members nor the employer have any rights, in law, 
to the use of actuarial surplus.
The employer may take a contribution holiday in a defined 
benefit “balance of cost” fund, if there is actuarial surplus, 
regardless of the origin of actuarial surplus, because 
the employer has no liability to contribute in these 
circumstances.
Trustees must exercise their fiduciary duties towards the 
fund and the members within the powers conferred upon 
them by the rules at any point of time, despite their power 
to amend the rules.
Rights to surplus should be negotiated and written into 
the rules.
“Reasonable benefit expectations” means something more 
than the benefits defined in the rules.
The Court also recommended that the complex social and 
policy issues be addressed through legislation.

9 Lorentz v Tek Corporation Provident Fund and Others 1998 (1) SA 192 (W)
10 Basil Kransdorff v Sentrachem Pension Fund and Sentrachem Limited, PFA/GA/3/98/JM
11 Tek Corporation Provident Fund and others v Lorentz [1999] 4 All SA 297 (A)
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December 1999 Paarl Municipal Widows and Orphans’ 
Pension Fund v Registrar of Pension 
Funds 

This confirmed the Lintas decision.

December 1999 PF105 was issued by the Registrar of 
Pension Funds

This clarified the narrow circumstances in which the 
Registrar would approve a rule amendment enabling the 
repatriation of actuarial surplus. 

January 2001 The Pension Funds Second 
Amendment Bill was published

This provided for the introduction of minimum benefits and 
for the forced apportionment of actuarial surplus between 
stakeholders. 

7 December 
2001

The Pension Funds Second 
Amendment Act became law

Section 15G requires the board of management to consider 
including parts of contingency reserves in transfer values, 
and requires the inclusion of part of any member surplus 
account.
No transfers of actuarial surplus would be considered by the 
Registrar hereafter, until the surplus apportionment scheme 
required by the Act had been approved. 

 2002 / 2003 Circular PF120 was issued. This 
recognised the new regime relating 
to surplus, and to the need to 
communicate to members and give 
them an opportunity to object to the 
terms of the transfer.

2.4 Section 14 of the Pension Funds Act, 1956 (“the Act”)
Transfers are addressed in section 14 of the Act.

No transaction in terms of section 14(1) of the Act for the transfer of assets and 
liabilities from one fund to another, or a fund to an insurer (or any other party), or 
any amalgamation of two funds, is of any force or effect unless:–
(a)  the scheme for the proposed transaction, including a copy of every actuarial or 

other statement taken into account for the purposes of the scheme, has been 
submitted to the registrar within 180 days of the effective date of the transaction;

(b)  the registrar has been furnished with such additional particulars or such a 
special report by a valuator, as he may deem necessary for the purposes of this 
subsection;

(c)  the registrar is satisfied that the scheme referred to in paragraph (a) is 
reasonable and equitable and accords full recognition –

 (i)  to the rights and reasonable benefit expectations of the members 
transferring in terms of the rules of a fund where such rights and reasonable 
benefit expectations relate to service prior to the date of transfer;

 (ii)  to any additional benefits in respect of service prior to the date of transfer, 
the payment of which has become established practice; and
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 (iii) to the payment of minimum benefits referred to in section 14A,
  and that the proposed transaction will not render any fund which is a party 

thereto and which will continue to exist if the proposed transaction is 
completed, unable to meet the requirements of this Act or to remain in a sound 
financial condition or, in the case of a fund which is not in a sound financial 
condition, to attain such a condition within a period of time deemed by the 
registrar to be satisfactory;

(d)  the registrar has been furnished with such evidence as he may require that the 
provisions of the said scheme and the provisions, in so far as they are applicable, 
of the rules of every registered fund which is a party to the transaction, have 
been carried out and that adequate arrangements have been made to carry out 
such provisions at such times as may be required by the said scheme;

(e)  the registrar has forwarded a certificate to the principal officer of every such 
fund to the effect that all the requirements of this subsection have been satisfied.

Section 14(1)(c) was amended in 1991 to introduce a requirement that the Registrar be 
satisfied not only that members’ rights were satisfied, but also their “reasonable benefit 
expectations”.

The italicised portions were added on or after 7 December 2001 and therefore lie 
after the period to which this report applies.

Section 14 applied to transfers between two self-administered funds (i.e. funds 
that were not classified as underwritten funds12) and applied to a transfer from, or to, a 
self-administered fund if that fund was either the transferor or transferee fund despite 
the other fund being an underwritten fund.

Transfers between two underwritten funds were exempted from section 14 
effectively until April 1994.

The Registrar was empowered to exempt such funds from provisions in the Act 
and such exemption was notified to funds at the time they were registered under the 
Act. In April 1993 the Registrar dropped the exemption of underwritten funds from 
section 14 of the Act when circular PF78 was issued. Despite the nominal inclusion 
of underwritten funds under section 14 of the Act, this inclusion was only applied, 
effectively, where both transferor and transferee funds were underwritten funds 
sometime after April 1994, because of short-staffing in the Registrar’s office.

2.5 Application for a transfer or amalgamation in terms of section 14 of the Act
The Registrar required certain documentation to be lodged when an application 
in terms of section 14 of the Act was submitted. Various circulars defined these 
requirements, namely PF68, PF78, and then PF120.

12 An underwritten fund is defined in Regulation 2. Effectively the assets must be invested in policies of 
insurance and an insurer must administer the fund. 
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2.5.1 PF68
PF68 issued in October 1988 is set out below:

FINANCIAL INSTITUTIONS OFFICE
Private Bag X338
PRETORIA
0001

October 1988

CIRCULAR P.F.NO. 68
(To all self-administered pension funds and all insurers who underwrite pension 
funds)
SECTION 14 OF THE PENSION FUNDS ACT, 1956: AMALGAMATIONS AND 
TRANSFERS

1.  In order to enable this Office to prepare and issue the certificate prescribed by 
section 14(1)(e) of the Act and to forward it to the principal officer of every 
pension fund that is to participate in a proposed transaction, the following 
minimum particulars must be furnished in writing in terms of the provisions 
of section 14(1) of the Act:

1.1 By the principal officer of the transferor fund:
 (a)  the purpose of the scheme inclusive of a description of the manner in 

which the amount to be transferred has been calculated. For example, 
the actuarial reserve at the effective date of the proposed transaction 
(calculated on the same basis as that employed at the last valuation of the 
fund for the purpose of section 16 of the Act) in respect of the members 
to be transferred;

 (b)  a reference to the rules of the fund in terms of which the proposed 
transaction will be effected;

 (c)  the effective date when the proposed transaction will come into force;
 (d)  the amount or value of assets to be transferred;
 (e)  the number of members who will be transferred; and
 (f)  a certificate signed either by the valuator or the person managing the 

business of the fund (when the fund is not subject to actuarial scrutiny) 
to the effect that the proposed transaction will not render the fund unable 
to meet the requirements of the Act, or to remain in a sound financial 
condition. If the proposed transaction will have the effect that the fund 
will cease to exist, the certificate must also indicate that there will be no 
members, assets or liabilities and that the registration should be cancelled 
as is provided in section 27(1)(a) of the Act.
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1.2 By the principal officer of the transferee fund:
 (a)  a reference to the rules of the fund in terms of which the proposed 

transaction will be effected;
 (b) the effective date when the proposed transaction will come into force;
 (c) the amount or value of assets to be received;
 (d) the number of members that will be acquired;
 (e)  the nature and extent of the benefits to be granted to the members by the 

fund. Reasons should be furnished as to why it is considered that the manner 
in which the amount or value of assets to be transferred is calculated and the 
nature and extent of the benefits to be granted in respect of the said amount 
or value of assets are fair to the fund and its members; and

 (f)  a certificate signed either by the valuator or the person managing the 
business of the fund (when the fund is not subject to actuarial scrutiny) 
to the effect that the proposed transaction will not render the fund unable 
to meet the requirements of the Act, or to remain in a sound financial 
condition.

2.  The above particulars in respect of each fund participating in the proposed 
transaction must be submitted together with a certificate, signed as prescribed 
in regulation 20 of the Regulations framed under the Act, to the effect that the 
provisions in the rules of the funds have been complied with or that adequate 
arrangements have been made to comply with such provisions at such times 
as may be required by the scheme. The documents and particulars of all funds 
involved in the proposed transaction should be submitted to this Office by the 
principal officer of the transferee fund under a covering letter.

3.  Kindly acknowledge receipt and confirm that a copy of this Circular has been 
handed to your valuator (if applicable) by signing and returning the attached 
acknowledgment to this Office

REGISTRAR OF PENSION FUNDS

Until February 1993 the Registrar was content to receive
 — Documentation from the transferor and transferee funds’ principal officers stating

 — how the transfer values were calculated in the transferor fund and
 — how they were to be applied for the benefit of the transferring members in 

the transferee fund, and
 — confirming that the determination and payment of the transfer values was 

conducted in terms of the rules of the transferor fund and that the receipt 
and granting of benefits in the transferee fund was in accordance with the 
rules of that fund .

 — Only in respect of their application in the transferee fund did the Registrar 
require the principal officer to certify that this application was fair to the 
transferring members.
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 — The only certificate required from the actuaries to both the transferor and 
transferee funds was a certificate from each that the transaction did not render 
the relevant fund unable to meet the requirements of the Act and that each fund 
remained financially sound after the transfer.

It was therefore possible, prior to February 1993, provided the rules enabled the 
transfer and the transferor and transferee funds remained financially sound after the 
transfer, for the valuator to the transferor fund to determine whatever transfer value 
was specified in the rules. If the transfer value represented at least what was defined in 
the rules, or, if these were silent on transfers, at least the member’s withdrawal benefit, 
the actuary could have completed the certification required in terms of PF68 without 
compromising his professional ethics. The actuary to the transferor fund was not 
required to comment on whether the transfer value represented fair value in respect of 
the transferring members’ reasonable expectations.

In the transferee fund, the principal officer was likely to require comfort from 
the actuary to the transferee fund that the transfer values were fair to the members 
transferring into the fund, but the actuary, himself, from a regulatory perspective, was 
not required to certify that the transfer values were fair.

The actuary’s certification in both the transferor and transferee funds related to 
financial soundness. This is not defined in the Act, but the Registrar’s interpretation can 
be inferred from Circular PF66, namely that a fund is financially sound if the actuarial 
value of the assets matches or exceeds the accrued actuarial liabilities (i.e. a funding level 
of 100% or more), or there is a plan in place, approved by the Registrar, to restore the 
funding level to at least 100% within a period of time acceptable to the Registrar.

There are circumstances in which the funding level of the transferor fund or the 
transferee fund might be adversely affected:
 (a)   the transfer value might be greater than (the members’ accrued actuarial 

liabilities for transferees) times (the funding level) times (the ratio of the 
market value of the assets prior to transfer to the actuarial value of the 
assets prior to transfer), where all measures relate to the transferor fund.

    Under such circumstances the transferor fund would expect a lower 
funding level after the transfer. The actuary would still be able to issue 
the certificate unless the funding level drops below 100% or below a level 
at which surplus plus the contribution rate being paid by members and 
the employer will secure future service benefits.

    The transferee fund, if it used similar actuarial assumptions to the 
transferor fund, would then see its funding level improve.

 (b)   the transfer value might be smaller than (the members’ accrued actuarial 
liabilities for transferees) times (the funding level) times (the ratio of the 
market value of the assets prior to transfer to the actuarial value of the 
assets prior to transfer), where all measures relate to the transferee fund.

     The actuary to the transferee fund would still be able to issue the 
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certificate in respect of the transferee fund unless the funding level of the 
transferee fund drops below 100% or below a level at which the surplus 
plus the contribution rate being paid by members and the employer will 
secure future service benefits.

    The funding level of the transferor fund would improve, if that fund 
used the same actuarial assumptions as the transferee fund.

As the two actuaries could be using quite different sets of actuarial assumptions 
(and even methods of valuation), each actuary would have to assess the financial 
position of his fund separately. For example, if the transferor fund set its assumptions 
more conservatively than the transferee fund, transfer of only the members’ accrued 
actuarial liabilities as determined by the transferor fund actuary to the transferee 
fund might see an improvement in the funding level of the transferee fund, depending 
upon how benefits were assigned in the transferee fund in respect of the transfer 
values received.

If any part of the transfer value is to be assigned to one or more reserve accounts 
within the transferee fund, this will need to be specified in the incoming transfer rule.

2.5.2 Prior to 1991: silence in the rules
My impression of practice in the industry prior to at least the early 1990s was that 
transfer values were seldom described in the rules.

In the initial transfers to so-called negotiated provident funds, members left with 
their withdrawal benefit only.13 Effectively the rules made no provision for members 
to leave with a higher benefit.

It was accepted that, in a transfer or merger situation, transfer values would be 
negotiated and the trustees to both the transferor and transferee funds (who would 
be advised by their own team of actuaries) would endeavour to get the best deal for 
their respective funds. The rules of both transferor and transferee funds would then be 
amended to reflect the deal struck prior to the transfer being effected.

Gradually it became common to introduce a general definition of transfer values 
into the rules which would govern the situation when such a negotiated transfer was 
not applicable.

2.5.3 1991: the introduction of “reasonable benefit expectations”
The introduction of “reasonable benefit expectations” into section 14(1)(c) in the 
Financial Institutions Amendment Act 1991, combined with the widespread transfers 
to defined contribution funds that were either occurring or planned, caused most 
funds to introduce transfer value rules.

Most funds elected to insert rules, which provided that the transfer value would 

13 Kerrigan ‘The role of Cosatu-affiliated unions in retirement provision in SA’, 1991 (IX) Part 1 Transactions 
of the Actuarial Society of South Africa
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be the “actuarial reserve value” or member’s accrued actuarial liability, “as determined 
by the actuary”. Sometimes provision was inserted to reduce this, if the fund was in 
deficit, by the funding level, but the transferor fund rule seldom made provision for 
any enhancement to the actuarial reserve value.

My understanding of the rationale for this is as follows:
 — A fund can discriminate against a member in terms of the benefit paid provided 

the member chooses to exit the fund. The exiting member will then balance up 
the opportunities in his new job against the loss of benefits under the old, and, if 
he comes to a conclusion that he should leave, then he is effectively consenting 
to the forfeit of part of his interest in the fund. So, for example, it was common 
at this time to pay a resignation or dismissal benefit equal to the member’s own 
contributions rolled up to date of exit at a rate of interest that was lower than the 
investment return being earned by the fund after the deduction of investment 
management fees.

 — If, however, exit is involuntary, following on the sale of a division of a company, 
for example, and the member’s benefit is determined in terms of the transfer 
rule, such discrimination is not possible and the member must get the full 
present value of the future benefits that the member could expect based on his 
past service. Such determination would include provision for salary and pension 
increases after retirement, taking account of the pension increase policy of the 
trustees and their past history of pension increases. This is commonly described 
as the member’s accrued actuarial liability or his “actuarial reserve value”.

The Pension Funds Adjudicator was later concerned at the breadth of the discretion 
given to the actuary (see the Kransdorff determination) and asked that trustees 
laid down decisional referents to constrain the actuary’s exercise of discretion in 
determining the actuarial reserve value. He did, however, in this determination, find 
that the use of the projected unit method and the assumptions used by the actuary 
in the preceding actuarial valuation did produce a benefit that met the conditions of 
section 14 (1)(c).

2.5.4  Was there a duty in terms of professional practice or common law 
to include any part of the actuarial surplus or the difference 
between the market value and actuarial value of the assets in 
the transfer value?

The Supreme Court of Appeal confirmed in the second Tek matter, that there was 
nothing in law that gave a member any right to receive more than the member’s 
actuarial reserve value, except if such right was given through the rules. (This changed 
with the Pension Funds Second Amendment Act 2001, which did give certain rights 
to receive more than the minimum benefit as defined in that Act.)

The general rule in most funds from the early 1990s onwards made provision for 
the transfer of the member’s accrued actuarial liability, or actuarial reserve value, only. 
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Some funds included a provision that would reduce this amount by the ratio of the 
market value of the assets to the total accrued actuarial liabilities, if the market value 
of the assets was the lower number.

There was also nothing that prevented the rules being amended to pay a share 
of the actuarial surplus or of the difference between the market value and the actuarial 
value of assets, if lower than the market value. Such a provision would be specifically 
added through the rules.

2.5.5 The industry working group that reported in 1990
The Pensions Institute, the forerunner of the Institute of Retirement Funds, established 
an industry working group to consider the usage of surplus. The working group 
reported in 1990 to the annual convention of the Actuarial Society of South Africa, 
in a paper authored by Peter Milburn-Pyle and Roy Lennox, that, in a defined benefit 
fund, any surplus represents over-payment by the employer and the employer must 
approve any use of the surplus. The working group established two points of principle:

2.5.5.1 The surplus belongs to the fund, not to the members or the employer or any 
other party; and

2.5.5.2 While it is one of the duties of the trustees to formulate proposals for the 
application of the distributable surplus,
  (i)  in a defined benefit fund, this must be done in consultation with the 

employer and must be subject to the approval of the employer (who if 
necessary may exercise a casting vote); and

  (ii)  in a defined contribution fund, the decision on how the distributable 
surplus is to be applied lies with the trustees in the absence of any clear 
provision to the contrary in the rules of the fund.

The principle in (i) arose from the working group’s view that, in a defined benefit 
fund, the emergence of a surplus effectively means that with the benefit of hindsight 
the employer has overpaid in the past; the surplus represents the accumulation of 
these moneys overpaid in past and that the employer should have the prerogative of 
approving (and if necessary amending) proposals by the trustees as to how the surplus 
is to be used.

The working group proposed that the Registrar’s objections to the payment 
of actuarial surplus in a defined benefit fund to the employer should be relaxed, 
particularly on termination of the fund.

2.5.5.3.  As far as transfers were concerned, the working group noted first that the 
rules needed to be considered.

At the risk of stating the obvious, the first question to be decided is whether the 
rules of the original Fund contain a clear specification of the method by which the 
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transfer value is to be calculated. If that is the case, then the question of whether 
or not the transfer value should include a portion of the surplus will be decided by 
the provisions of the rules.

2.5.5.4.  If the rules are not specific, the working group recommended that the matter 
be decided according to general principles. Two examples were considered: company A 
taking over company B and company A buying a division of company B.

(a)  where company A takes over company B:
 (i)    the full assets of the company B pension fund should be merged with the 

assets of the company A pension fund; and
 (ii)   if the company B pension fund was in surplus, company A would then be 

entitled if it so wished to take a contribution holiday; but
(b)  where company A sells a division to company B:
 (i)     if the rules are specific as to the determination of the transfer value, the 

rules should be followed;14

 (ii)   otherwise, only the members’ accrued actuarial liabilities corresponding 
to the members to be transferred from the company A pension fund to 
the company B pension fund should be transferred. The motivation for 
this was explained as follows:

   The surplus built up in the original fund will have arisen inter alia from the 
contributions paid by the continuing employer, and there would therefore 
be no grounds for expecting him to pay any part of that surplus to the new 
employer (who would not have contributed to the accumulation of the 
surplus).

2.5.5.5.  There was then a recommendation in the paper that the Financial Institutions 
Office (or its proposed successor the Financial Services Board) should pursue the 
desirability for the rules to be specific on all issues, including the distribution of 
surplus on transfer.

2.5.5.6.  The Registrar had been given an opportunity to express his views prior to 
completion of the paper. In a letter to the working group, published as an annexure to 
the paper, the Registrar expressed his view that the payment of surplus to the employer 
(the enablement of which was one of the primary recommendations of the paper) 
would be inconsistent with the Pension Funds Act as it was not consistent with the 
“business” of a fund, namely the payment of benefits to members and that he did not 
agree with the argument that members had no right to be considered for participation 

14 In the light of the subsequent direction by the courts, the actuary and the trustees may not act unless 
empowered by the rules. I am therefore interpreting this recommendation to mean that this is the 
principle that should guide the advice given by the actuary to the trustees. 
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in the surplus as they had unquestionable contributed to it. As far as he was concerned, 
surplus had to be used to improve benefits or permit a contribution holiday by the 
employer, by members or by both.

2.5.5.7.  The working group argued in the paper, in response to the views of the Chief 
Actuary and Registrar of Pension Funds, that, in a fund in which the benefits and the 
member contribution rate are defined and the employer pays the balance of the cost 
of the benefits, the presence of actuarial surplus meant that the employer had over-
contributed in the past and therefore had rights in relation to the disposition of the 
surplus. The working group considered an employer contribution holiday and payment 
of actuarial surplus to the employer as a lump sum to be financially equivalent. They 
therefore proposed safeguards to limit asset-stripping, including prescription of the 
funding level below which surplus could not be taken and a prescribed set of valuation 
assumptions.

2.5.5.8.  From my recollection of the discussion of this paper, the Registrar’s office 
(represented by the then Chief Actuary to the Financial Services Board) rejected 
the views expressed in the paper, immediately, without commenting on the reasons 
given in the paper why the working group disagreed with the approach taken by the 
Registrar. In the written response to the paper submitted by the Chief Actuary to the 
Financial Services Board, he refers specifically to perceptions of members needing to 
be taken into account (and by deduction they would not necessarily support payment 
of surplus to the employer). The Chief Actuary indicated support for much of what was 
stated in the paper, subject to protection of members’ reasonable benefit expectations.

2.5.5.9.  Reference was made in the discussion on the paper to a meeting at which the 
Mouton Commission discussed the payment of surplus to the employer, to which the 
authors of the paper were invited. The discussion had been heated and no agreement 
had been reached. The non-actuarial members of the Commission had had difficulty 
with equating the taking of a contribution holiday with payment of surplus to the 
employer. This resonates with my own experience in the discussions at the National 
Economic Development and Labour Council (NEDLAC) on surplus issues almost 
10 years later, where lawyers and economists drew a very clear distinction between 
paying money out of a fund and not paying more money into it. An employer 
contribution holiday is a use of surplus for the benefit of the employer, but this does 
not give the employer rights to dispose of the surplus in the fund.

2.5.6 PF78
In February 1993, the situation changed further. PF78 was issued and is set out below:

CIRCULAR PFNO.78
Amalgamations and transfers

February 1993
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(To all self-administered pension funds and all insurers who underwrite pension 
funds)

SECTION 14 OF THE PENSION FUNDS ACT, 1956
1.  No transaction involving the amalgamation or transfer of any business carried 

on by a registered fund with that of any other person is valid unless the 
provisions of section 14 have been complied with. The only transaction which 
does not fall within the ambit of section 14 of the Act is the voluntary transfer, 
by an individual member, of his benefit upon cessation of his employment with 
this employer. Any other transaction constitutes a transfer of the business of a 
fund and therefore requires the Registrar’s sanction in terms of section 14(1)(e) 
of the Act to be of force.

2.  The scheme mentioned in section 14(1)(a) must be submitted in the prescribed 
format (as set out in Annexure A) and must contain all the relevant information 
regarding the following:

 2.1 Registered name and reference number of both funds.
 2.2 The purpose of the scheme.
 2.3 A clear indication of the rules of both funds authorising the transfer.
 2.4 The effective date of the transaction.
 2.5 The description and values of assets to be transferred.
 2.6 The number of members, deferred pensioners and pensioners:
  (a) to be transferred;
  (b) remaining in the transferor fund.
 2.7  Whether or not the transfer is directly or indirectly based on any 

agreement between the employer of the fund and a third party, or an 
agreement between two funds, an agreement between a union and an 
employer or on any other agreement whatsoever.

   Copies of the relevant agreement must be submitted. Such a copy shall, as 
is the case with all other correspondence, be treated as confidential.

 2.8  A special report signed either by the valuator or the principal officer of 
each fund (when the fund is not subject to actuarial scrutiny) to the effect 
that the proposed transaction will not render the fund unable to meet the 
requirements of the Act, or to remain in a sound financial condition. If 
the proposed transaction will have the effect that the transferor fund will 
cease to exist, the special report must also indicate that there will be no 
members, assets or liabilities upon completion of the transfer and that the 
registration should be cancelled as is provided in section 27(1)(a) of the 
Act. After the transfer has been completed, the fund’s auditor must certify 
that there are in fact no members, assets or liabilities left in the fund. Such 
certificate together with the Certificate of Registration or Provisional 
Registration must be forwarded to the Registrar before actual cancellation 
may be effected.
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   The valuator of the transferor fund (or the principal officer when the fund 
is not subject to actuarial scrutiny) must in a special report set out the 
basis and method followed to calculate the transfer values. If the fund is 
subject to actuarial valuations and the basis used to calculate the transfer 
values differs from the basis used to calculate the fund’s liabilities at the 
last actuarial valuation, the reason for using a different basis must be 
stated and the effect thereof on the transfer values estimated. The special 
report should also provide sufficient particulars to enable the registrar to 
determine whether the transferring members, deferred pensioners’ and 
pensioners’ reasonable benefit expectations have been met, including 
information on the fund’s past and future policy regarding pension 
increases. The funding level (the position at the last actuarial valuation 
is adequate) must be stated and it must be clearly indicated how any 
overfunding or underfunding is reflected in the transfer values. The 
valuator must express his opinion as to whether the reasonable benefit 
expectations of the transferring members have been complied with.

   The valuator of the transferee fund (or the principal officer when the 
Fund is not subject to actuarial scrutiny) must in a special report provide 
sufficient particulars to enable the registrar to determine whether the 
transferring members, deferred pensioners’ and pensioners’ reasonable 
benefit expectations have been met including the benefits granted and the 
fund’s policy regarding pension increases. The funding level (the position 
at the last actuarial valuation is adequate) must be stated. The valuator 
must state his opinion as to whether the reasonable benefit expectations of 
the transferring members, deferred pensioners and pensioners have been 
complied with.

3.  Should two or more funds wish to enter into a reciprocal transfer agreement 
or an agreement covering transfers over a period of time, the valuators of the 
funds or the principal officers, as the case may be, may submit an initial scheme 
as set out in Annexure A omitting the particulars required in paragraphs 2.4, 
2.5 and 2.6. Those paragraphs may then be completed on a new form at a later 
stage when the particulars become available.

4.  The documentation mentioned in this Circular must be submitted to the 
registrar by the principal officer of the transferee fund.

5.  Kindly acknowledge receipt and confirm that a copy of this Circular has been 
handed to your valuator (if applicable) by signing and remitting the attached 
acknowledgment. The provisions of this Circular will come into effect on 
1 April 1993 and replace PF Circular No. 68 of October 1988.

Yours faithfully,
REGISTRAR OF PENSION FUNDS
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Annexure A then sets out the information required in a prescribed format.
Circular PF78 tightened the requirements:

 — A special report by the transferor fund valuator must accompany the application 
for transfer and this must include:

 — How the transfer values were calculated, giving both basis and method; 
where the basis differed from that used at the previous statutory actuarial 
valuation, the difference in basis must be motivated and the impact on the 
members’ transfer values must be stated;

 — Sufficient information must be included to enable the Registrar to 
determine whether the transferring members’ rights and reasonable 
benefit expectations have been satisfied; in particular, the fund’s policy 
and practice with regard to pension increases must be stated;

 — The report must state the funding level (usually at the most recent statutory 
actuarial valuation) and the report must state how any over- or under-
funding has been reflected in the transfer values;

 — The valuator must give an opinion as to whether the transferring members’ 
rights and reasonable benefit expectations have been satisfied.

 — A special report by the transferee fund valuator must also accompany the 
application for transfer and this must include:

 — How the transfer values will be applied for the benefit of the transferring 
members, giving both basis and method;

 — The report must state the funding level (usually at the most recent statutory 
actuarial valuation) of the transferee fund prior to the transfer;

 — The report must state the transferee fund’s policy and practice with regard 
to pension increases;

 — The valuator must give an opinion as to whether the transferring members’ 
rights and reasonable benefit expectations have been satisfied.

 — The principal officers must identify if the transfer is based on an agreement 
between the parties (or the transferor fund and a trade union, for example) and 
a copy of that agreement must be provided to the Registrar.

 — The principal officers must refer to the rules of both funds in terms of which the 
transfer is being conducted.

However, note that there was no requirement to inform the members of the transfer 
and give them an opportunity to object to the terms of the transfer. This requirement 
was only added in Circular PF120 in the early 2000s.

2.5.7 The meaning of reasonable benefit expectations
Although sections 14, 28 and 29 (and for a brief period between 1991 and 1992 section 
16) referred to “reasonable benefit expectations”, the term was not defined in the Act, 
nor in any circular issued by the Registrar of Pension Funds nor by the Actuarial 
Society.
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The Actuarial Society did establish a working group convened by Chris Newell to 
draft guidance. Newell reported to the Convention.15 The paper covered the drafting of 
guidelines, and gave a number of examples as to how the guidelines could be applied. 
Kendal and Franklin16 then commented on the use of these guidelines with specific 
reference to pension increases. The draft guidelines are as follows:

GUIDELINES AND DEFINITIONS FOR DETERMINING REASONABLE 
BENEFIT EXPECTATIONS
1.   This guideline note on the definitions and interpretations of Reasonable Benefit 

Expectations has been compiled by the Actuarial Society of South Africa and 
is intended to give direction as to how to interpret the term ‘reasonable benefit 
expectations’. It relates not only to the references in the Pension Fund Act 
and associated Regulations, but also to any situation where a member of the 
actuarial profession is consulted to give an opinion on whether a scheme of 
arrangement is equitable to an individual fund member or a group of members.

2.   Because of the wide range of benefits and situations that can arise in practice 
and the impossibility of specifically providing for all of these, the guidelines 
have been expressed in the form of general principles. Any situation can 
then be tested against these principles to decide whether reasonable benefit 
expectations have been met.

3.   Principles for defining Reasonable Benefit Expectations:
 3.1.  The reasonable benefit expectation of a member will be based on the 

fund’s rules, practice and communication with members.
 3.2.  The interpretation refers to the reasonable benefit expectation in terms of 

the specific rules of a fund and not to what may be perceived as reasonable 
benefits.

 3.3.  A reasonable benefit expectation of a member is the benefit which a 
member could be expected to receive assuming:

  3.3.1.  the rules and conditions that regulate the benefit remain 
unchanged.

  3.3.2.  changes to factors such as inflation, investment earnings, mortality, 
morbidity and income tax have no significant impact on the cost of 
providing the benefit.

  3.3.3.  legislation and statutory requirements remain unchanged.
 3.4.  The determination of any reasonable benefit expectation, the level of 

which is expressed in terms of a calculation of an actuarial nature or by 
reference to the actuarial basis must be done on the basis used at the last 
statutory valuation or failing such valuation on the basis used to certify 
the financial soundness of the Rules.

15  Newell CC, “Reasonable Benefit Expectations”, TASSA IX(II), 1992
16  Kendal S and Franklin MD, “Some Pension Fund Topics”, TASSA IX (III), 1993



JEREMY ANDREW ACTUARIAL PRACTICE AND CONDUCT WITH REGARD TO TRANSFERS BETWEEN FUNDS | 27

2011 CONVENTION, JOHANNESBURG, 8–9 NOVEMBER 2011

 3.5.  In the event of a deficit in a fund, all classes of membership concerned in 
a transaction must be dealt with equitably so that the reasonable benefit 
expectations of any member or class of member shall not be prejudiced 
relative to any other party.

 3.6.  Where the Rules, past practice, or communication with the members, do 
not prescribe a method of dealing with a surplus in a transaction, transfer 
of any part of the surplus will be subject to negotiation.

These guidelines were never adopted by the Actuarial Society. The discretion was 
left to the individual actuary when certifying the transaction, and to the Registrar of 
Pension Funds when approving it.

2.5.8  The Registrar’s practice from April 1994 through to the issue of 
PF120

In Financial Services Board and Another v Pepkor Pension Fund and Another,17 the 
Registrar sought to have a number of section 14 applications set aside which had 
had the effect of concentrating surplus in the Pepkor Pension Fund18 and creating a 
circumstance in which the employer could seek to repatriate the surplus after making 
a deal with the remaining members (in this case all pensioners with modest incomes). 
This case is of interest for a number of reasons:

 — Various officials from the Financial Services Board (FSB) including the retired 
Chief Actuary to the FSB gave evidence as to the practice of the FSB (at least 
from 1994 onwards) in reviewing applications for transfer in terms of section 14 
in the early 1990s, and

 — The Court found that the Registrar had the right to rely upon the information 
provided by the actuaries to the transferor and transferee funds, and the right to 

17 Financial Services Board and Another v Pepkor Pension Fund and Another [1998] 4 All SA 129 (C)
18 Up until the effective date of the transfers, the Pepkor Pension Fund included several thousand 

employees in a number of different enterprises. Separate pension funds were established for each 
enterprise. Section 14 applications transferred some 115% of the accrued actuarial liabilities from the 
Pepkor Pension Fund (the mother fund) to the new enterprise pension funds (the daughter funds). The 
15% share of surplus was sufficient to enable the employer to take a contribution holiday in the daughter 
funds. The funding level of the mother fund after the transactions was stated in the applications to be 
the same as the funding level at the previous statutory valuation “with the exception of certain reserves”. 
This left the mother fund with significant surplus and some 14 pensioners. The employer then contracted 
with the pensioners offering them an enhancement if they agreed to the repatriation of the surplus to 
the employer. At this stage the fund submitted a rule amendment to the FSB that made provision for 
repatriation and the Registrar realised that a sequence of events had taken place that resulted in the 
concentration of the surplus in a fund with very few members. The Registrar applied to the Court to 
have its prior approval of the section 14 transfers from the mother fund to the daughter funds set aside. 
The Registrar’s grounds were effectively that the funds had provided incomplete information in their 
section 14 transfer applications (in particular that the statement that the mother fund’s funding level 
had remained the same as the previous statutory valuation “with the exception of certain reserves” 
had mislead the Registrar), and that, if the Registrar had had complete information on the effect of the 
transfers on the funding levels of the transferor and transferee funds, the Registrar would never have 
approved the transfers.
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expect that this information was correct and complete. The Court agreed with 
the Registrar that this information was not complete and set aside the section 14 
transfers that had previously been approved by the Registrar.

The officials of the FSB stated that they would examine very critically any transfer 
of the vast majority of the members from one scheme to another (or more than one 
other) which did not transfer a share of the market value of the assets in proportion to 
the accrued actuarial liabilities for the transferring members. Where a relatively small 
proportion of the membership was transferring out, the FSB would accept transfer of 
the members’ accrued actuarial liabilities only if this was consistent with the relevant 
section of the transferor fund’s rules. The FSB was keen to avoid “cherry-picking” – 
namely the deliberate concentration of surplus in a fund with very few members, either 
for the benefit of those members or the benefit of the employer through repatriation 
of the surplus.

The same argument would presumably apply where the transfer value included a 
share of the difference between the market value of the assets and the accrued actuarial 
liabilities which was significantly higher than the ratio of the accrued actuarial 
liabilities of transferring members relative to the accrued actuarial liabilities of all 
members prior to the transfer. For example, assume a fund had an actuarial surplus of 
10%, and the market value of the assets was 125% of the actuarial value of the assets; 
the Registrar’s office expected that the biggest share that the transferring members 
should have received was 110% x 125% = 137.5% of their accrued actuarial liabilities. 
If, say the transferring members actually received 175% of their accrued actuarial 
liabilities – which means that the remaining members have a much smaller surplus 
and market value cover than they enjoyed previously, the Registrar would critically 
review the transfer application.

I am not aware of situations after 1993 where transfer values were less than the 
transferring members’ accrued actuarial liabilities, which is in line with the working 
party recommendation noted in the paper by Milburn-Pyle and Lennox. More could 
have been negotiated; for example, it was quite common to impose a minimum of 
twice the member’s own contributions accumulated with whatever rate of interest was 
set out in the rules.

The area of dispute relates to shares of surplus, shares of contingency reserve 
accounts and to shares of the difference between the market value and the actuarial 
value of assets in the transferor fund.

2.5.9 Pension Funds Second Amendment Act, 2001 and PF120
Following the Tek case (see the summary above and the Appendix) and the 
abandonment in February 1999 of the attempt to get surplus repatriation legislation 
passed through Parliament, there was negotiation in NEDLAC which gave rise 
eventually to the Pension Funds Second Amendment Act in 2001. This Act introduced 
minimum benefits, gave transferring members certain rights in terms of various 
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contingency reserves held by funds, required the apportionment of existing surplus 
amongst stakeholders, and gave members and the employer certain rights in respect of 
surplus that had been allocated to them in terms of the Act.

Following this came PF120, which recognised the new regime and completely 
replaced circular PF78 with a revised set of requirements. Most critically for this 
paper, these requirements forced trustees to consider the apportionment of actuarial 
surplus and contingency reserves on transfer and forced much more comprehensive 
communication to members, giving them the right to object to the terms of transfer 
and to have those objections considered by the trustees prior to the submission to the 
Registrar.

As this paper is intended to deal with the situation prior to this Act coming 
into operation on 7 December 2001, the resulting situation with regard to regulatory 
requirements will not be explored.

2.6 Absence of professional guidance
Over the 1980s and 1990s, actuaries practising in South Africa were exempted from the 
application of professional guidance standards published by the Institute and Faculty 
of Actuaries. This changed in June 2000, when the Institute and Faculty changed their 
professional conduct standards such that a fellow member practising in South Africa 
would be bound by the UK professional guidance standards unless the Actuarial 
Society of South Africa published a standard dealing with that particular issue, in 
which case the South African standard would prevail in respect of work performed in 
South Africa.

The Actuarial Society of South Africa has never issued professional guidance 
covering transfer calculations.

This means that the conduct of an actuary involved in transfers between funds 
must be assessed with reference to the general standards affecting the profession.

From comments made by the Pension Funds Adjudicator in the Kransdorff 
matter, this is primarily one of being fair, to the remaining and transferring members 
in the transferor fund, and the existing members and transferring members in the 
transferee fund.

3. PRINCIPLES
3.1 The actuary to the transferor fund can only calculate such transfer value as is 
defined in the registered rules.

3.1.1 The trustees must be empowered by the rules to transfer the amount that will 
be the subject of an application in terms of section 14 of the Act. If the rules are 
silent, the rules must be amended to enable the desired transfer. As the actuary to the 
transferor fund acts on the instruction of the trustees, it follows that the actuary can 
only determine such transfer value as is described in the registered rules.
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3.1.1.1 Once transfer rules were introduced in the early 1990s, it was normal to 
include the power to transfer out the member’s accrued actuarial liability in a bulk 
transfer, occasioned by the sale of part of the business.

3.1.1.2 Such powers did not customarily extend to transferring out shares of surplus 
or shares of the margin between the market value and the actuarial value of the 
assets unless a participating employer terminated its participation in which case a 
proportionate share of the market value of the assets was commonly transferred.

3.1.1.3 So, for example, Bösenberg19 comments on the results of the Sanlam Surveys 
for the period 1985 to 1991:

When new defined contribution funds are established it is the normal practice that 
the existing defined benefit funds transfer assets whose market value is equal to 
the actuarial reserve, with often a minimum value of the withdrawal (benefit) and 
on rare occasions part of the surplus. For valuation purposes, the value placed on 
the assets by the actuary is calculated by discounting future cash flow or by some 
modified form of the market value. In both cases the actuary would have certified 
that the basis used will be consistent with the valuation of the liabilities. Often cash 
is transferred – this would usually be valued at 100% of the ‘market’ value. There 
thus seems a strong case to recommend when assets are transferred, however, that 
assets whose actuarial value at the valuation date is equal to the reserve should be 
transferred. The difference between the market value and actuarial value could 
be retained as an investment reserve or distributed to the members. At present, 
to generalise, in cases where the actuarial value is less than the market value, a 
fortuitous surplus is realised when part of the membership transfers.

3.1.1.4 Any enhancement over and above the members’ accrued actuarial liability 
in respect of the transferring members must be expressly permitted in terms of the 
transfer rule.

3.1.2 It was common to include in the rules, on the partial discontinuance of the 
fund occasioned by a participating employer ceasing to participate, that a share of the 
market value of the assets of the fund be transferred out, in the ratio that the members’ 
accrued actuarial liabilities of the transferees bore to the total members’ accrued 
actuarial liabilities of all members prior to the transfer.

3.1.3 There was nothing in the law that prevented a fund from applying to the Registrar 
of Pension Funds for registration of a rule amendment that permitted the transferor 
fund to transfer any proportion of the surplus, and/or the margin between the market 

19 Bösenberg CH, “Trends in South African retirement fund benefits and matters related thereto”, TASSA 
IX (II), 1992
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value and the actuarial value of the assets, from the transferor fund to the transferee 
fund, in a manner that was not proportionate to the assets transferred.

3.1.4 The Registrar of Pension Funds, for most of the period, prevented registration 
of any rule amendment that would permit repatriation of surplus to the employer. 
Any attempt to amend the rules that might have permitted the employer to access the 
surplus, particularly after the Lintas and Paarl Widows cases, would have been rejected. 
When the Registrar was forced by the Appeal Board to allow such rule amendment 
after the Paarl Widows case, and the Registrar issued PF105, the Registrar only 
allowed repatriation on liquidation of the fund and then only after communication 
of the intention to repatriate surplus to the employer to all stakeholders and after the 
informed consent of a substantial majority of the members.

3.1.5 The widespread reporting of the Lintas case would have ensured that the industry 
was well aware of the Registrar’s view that:

3.1.5.1 The assets of a pension fund are owned by the pension fund, a separate juristic 
person, to the exclusion of all others;

3.1.5.2 The object for which those assets are held is the benefit of the members of the 
fund and their dependants by way of lump-sum benefits and annuities on retirement 
or death;

3.1.5.3 A fund is prohibited from doing any business other than the business of a 
fund;

3.1.5.4 The assets owned by a fund are held to the complete exclusion of the employer; 
and

3.1.5.5 There is nothing in the Act that makes these principles subject to an exception 
that, on liquidation of the fund, if there is a surplus of assets over and above that which 
is necessary to secure to all beneficiaries the benefits to which they are entitled under 
the rules, the employer does, or can, acquire an interest in that surplus.

3.1.6 The Registrar of Pension Funds supported the payment of a share of the 
market value of the assets of the fund in the proportion that the accrued actuarial 
liabilities of the transferring members bore to the total accrued actuarial liabilities 
of all members prior to the transfer, on large bulk transfers. On smaller transfers 
where it was impractical to value the fund and determine such a share accurately, the 
Registrar would permit the transfer of accrued actuarial liabilities plus some share of 
the actuarial surplus and any difference between the market value and the actuarial 
value of the assets.
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3.1.7 If the rules enabled a transfer of assets in excess of the transferring members’ 
accrued actuarial liabilities but not such a proportionate share as is considered in 
paragraph 3.1.6 above, application could be made to transfer such assets, but such 
application would still need to satisfy the Registrar with regard to how the transferring 
members’ rights and reasonable expectations would be satisfied. The actuary to the 
transferor fund would also need to reflect the impact of the transfer on the funding 
level of the transferor fund (referred to as showing how any over- or under-funding 
was accommodated in the transfer). The actuary to the transferee fund would also 
need to state how the transfer value has been used for the benefit of the members 
transferring and the impact on the funding level of the transferee fund.

3.1.8 Any refusal of the Registrar to register a rule amendment permitting the inclusion 
of surplus and investment reserve in a transfer value could have been challenged before 
the Appeal Board, as was done by the Lintas and Paarl Widows funds.

3.1.9 The Registrar has a right to refuse a rule amendment if it is financially unsound 
or if it conflicts with provisions of the Act, or, in the opinion of the Registrar, if it 
conflicts with “public interest”.

3.1.10  The Registrar interpreted the Act (together with the corresponding provisions 
in the Income Tax Act) as preventing payment of any moneys from a fund to the 
employer so long as these moneys might be required to meet the objectives of the Act 
which were to provide benefits to members and their dependants.

3.1.11  The third ground used by the Registrar can loosely be described as refusing to 
approve a rule amendment that is not in the “public interest”. This is relatively weaker, 
I understand, in law, as the Act permits such refusal on initial registration of the rules 
but not on their subsequent amendment. The Registrar objected to “cherry picking” 
(see the discussion on the Pepkor case) on such public interest grounds, and could 
have been expected to react similarly to any attempt to concentrate surplus in the 
transferor or the transferee fund.

3.1.12  After 7 December 2001 the employer acquired rights in respect of surplus 
(after allocation to the employer surplus account ) and could apply to transfer surplus 
to another fund in which that employer participated without the transfer of liabilities, 
with the permission of the Registrar.

3.1.13  Throughout the period after Circular PF78, the Registrar relied upon the 
actuary’s report to reflect the amount to be transferred, how that amount had been 
determined, including the actuarial assumptions used and any share of actuarial 
surplus or the difference between the market value of the assets and the actuarial value 
of those assets to be included in the transfer value.
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3.2 Subject to the qualification in 3.4, the transferring members must receive at 
least their members’ accrued actuarial liabilities under the transferor fund, subject 
to a minimum of the withdrawal benefits that they would receive if they withdrew 
voluntarily from that fund. These members’ accrued actuarial liabilities would be 
determined on the actuarial basis used for the statutory actuarial valuation prior 
to the transfer, unless the actuary feels that this basis does not properly reflect the 
expectation of members, in which case the actuary must be prepared to motivate the 
change in assumptions, firstly to the trustees and then, if queried, to the Registrar.

The motivation for this lies in the involuntary nature of the transfer requiring 
that the transferor fund pay across at least the moneys that it had accumulated in 
respect of its obligation towards the transferring members.

After February 1993, when PF78 applied, the actuary is obliged to give full 
recognition to the members’ rights and reasonable expectations in respect of service 
prior to the transfer date. The members’ accrued actuarial liability is the lowest value 
that gives expression to this.

3.3 The “norm” for any transfer of a substantial proportion of the membership from 
one fund to another is to transfer a share of the market value of the assets in proportion 
to the ratio that the transferring members’ accrued actuarial liabilities bears to the 
accrued actuarial liabilities of all members prior to the transfer, where the market 
value of the assets is higher than the accrued actuarial liabilities for all members, prior 
to the transfer.

If such a transfer value is paid across, the funding level of the transferor fund is 
exactly the same after the transfer as it was before. Neither the transferring, nor the 
remaining, members of the transferor fund are advantaged by the transfer.

Ignoring any share of actuarial surplus for the moment, if the transferee fund 
uses the same approach to determine an actuarial value of assets, the transferee fund 
will gain exactly sufficient assets to secure an actuarial value of assets equal to the 
accrued actuarial liabilities. While the incoming transfer may dilute the funding level 
of the transferee fund because any surplus will be spread across a larger membership 
base, the incoming transfer will not cause any deficit to deteriorate.

If there was actuarial surplus in the transferor fund prior to the transfer, the 
transferring members will retain a share of the actuarial surplus to which they (and the 
employer) contributed while they were members of the transferor fund.

Effectively, the transferring members retain a share of any financing profits or 
provisions in the transferor fund. Disregarding the situation of the transferee fund, 
their future hope of any benefit improvement and their security is unchanged.

This determination of the transfer value is also common in the sections of rules 
of funds relating to partial termination following, for example, the withdrawal from 
participation of an employer.

This practice is in accordance with the recommendations of the working group 
reported by Milburn-Pyle and Lennox where company A takes over company B.
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For smaller groups of members, it was likely that only the members’ accrued 
actuarial liabilities would be transferred.

3.4 When the market value of the assets of the fund, as a whole, is lower than the 
accrued actuarial liabilities for all members, prior to the transfer, the transfer values 
can be reduced to that proportion of the accrued actuarial liabilities only if

3.4.1 the rules empower such reduction, and

3.4.2 the transferring members have accepted such reduction as part of the terms of 
the transfer.

It could be argued that, in a transfer situation, the transferring members 
must bear their share of any financing problem in the transferor fund, i.e. that the 
transferring members should receive their accrued actuarial liabilities multiplied by 
the ratio of the market value of assets to the total accrued actuarial liabilities for all 
members prior to the transfer. If they do not bear their share of any deficit, the funding 
level of the transferor fund after the transfer will deteriorate and this prejudices the 
remaining members. If the transferor fund is ongoing, however, the employer will 
usually be obliged to fund that deficit and the situation of the remaining members will 
not remain adversely impacted by the transfer once the deficit is funded.

The argument against transferring members bearing any share of the deficit is 
that the members are not responsible for the pace of funding. If the employer has under-
contributed in the past, the members should not bear the consequence of such under-
funding. In the ongoing transferor fund, the employer will be required to increase its 
contribution rate in order to restore the fund to a financially sound condition and the 
remaining members will leave service in future without reduction of their benefits 
because of the financing position of the fund. If the transferring members are obliged 
to bear a financing loss at the time of transfer, this could be locked in, as their new 
employer has no obligation to fund the deficit and this is not fair to them in relation 
to their past service. I would argue therefore that the transferring members are not 
obliged to accept less than 100% of their accrued actuarial liabilities as transfer values.

Where members will be given an option to transfer, however, and such option 
offers them transfer with less than 100% of their accrued actuarial liabilities (perhaps 
with compensation in the new fund) and they accept these terms, this argument falls 
away. It is reasonable therefore, to allow reduction for any deficit when transferring 
members have accepted this reduction as part of the terms of the transfer.

In either event, the rules must empower the particular transfer value awarded.

3.5 Where conversion from a defined benefit fund to a defined contribution fund 
was achieved by offering the members of the defined benefit fund the right to transfer 
to the defined contribution fund, with a transfer value that was written into the rules, 
the role of the actuary in certifying the transfer would be rather different.
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3.5.1 Firstly, if both funds are sponsored by the same employer, the actuary to 
transferor and transferee funds might be the same person and the “negotiation” 
expected between transferor and transferee funds who are independent of each other 
might not happen. The actuary involved must be particularly careful of the conflict of 
interest that might arise.

3.5.2 The actuary to the transferor fund must be particularly careful that the members 
are going to make their election after receipt of full information as to how they might 
be affected. It was common for such transactions to offer members transfer of their 
accrued liability plus a “sweetener” or share of the difference between the market value 
of the assets and the accrued actuarial liabilities. Such “sweetener” could represent 
compensation for transfer of the investment risk, compensation for loss of the defined 
benefit promise, compensation for the higher effective contribution rate under the 
defined benefit fund as members age, or some combination of these, quite differently 
determined from a share of the market value of the assets in proportion to their 
accrued actuarial liabilities.

3.5.3 As the members elect to transfer on the specified terms and conditions, while 
members must still get at least their accrued actuarial liabilities, the considerations 
of equity with regard to the difference between the market value of the assets and the 
accrued actuarial liabilities in the transferor fund change. The actuary to the transferor 
fund may consider the future expectation under the transferee fund as well as the 
situation in the transferor fund in deciding whether the transfer values are fair in 
relation to any amounts in excess of the accrued actuarial liabilities.

3.5.4 The critical feature is that such terms and conditions must be spelt out in the 
rules and the communication to the members before the latter make their election.

3.6 Any decision on varying the transfer values from the standards set out in 3.1 to 
3.5 is taken by the trustees, not the actuary, and it is the trustees who must be prepared 
to defend their decision as a proper exercise of their fiduciary duty towards the fund 
and its members (including those transferring out, or transferring in, as the case may 
be). As I understand that duty, it included a duty to act impartially in weighing up the 
relative values applicable to transferring and remaining members.

3.7 Where the trustees ask the actuary for advice,
3.7.1 in the transferor fund, the actuary must advise on the financial position of the 
transferor fund after the transfer on the proposed terms, and the likely impact on the 
transferring members in the transferee fund of the transfer value proposed. The latter 
advice would include the potential use in the transferee fund of the difference between 
the transfer value and the accrued actuarial liabilities as measured in that fund of the 
transferring members after the transfer.
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3.7.2 In the transferee fund, the actuary must advise whether the transfer values 
will secure the same pensionable service as enjoyed in the transferor fund, adjusted 
for any difference in the accrual rate or the definition of pensionable salary (or final 
pensionable salary), what impact the transfer will have on the funding level of the 
transferee fund, and what will be done with any excess amount in the transfer value 
received (i.e. in excess of the amount required to secure the same pensionable service in 
the transferee fund). Will the latter be used for the benefit of the members transferring 
in, or will it be applied for the benefit of the transferee fund in general?

3.8 Such advice will commonly be sought prior to the trustees determining the 
transfer terms. If that has happened, the actuary must therefore be able to demonstrate 
that he has considered these issues and advised the trustees accordingly.

3.9 If the actuary can demonstrate that his advice was not sought prior to agreement 
on the transfer terms,

3.9.1 Before the issue of Circular PF78 in February 1993, the actuary might be able 
to argue that the extent of his involvement was the issue of a certificate of financial 
soundness of the relevant fund. In order to issue such a certificate, the actuary would 
have to investigate the impact of the transfer on the transferor fund, or the transferee 
fund, whichever was relevant. A disproportionate transfer value would cause a change 
to the funding level before and after the transfer. The actuary would need to draw this 
to the attention of the trustees, even if the funding level remained 100% or more after 
the transfer.

3.9.2 After the issue of Circular PF78, the actuary has to set out how the transfer terms 
were determined and whether this was fair to the transferring members, or not, and to 
set out the impact on the remaining members in a report to the Registrar of Pension 
Funds. This makes it much more difficult if the actuary’s advice was not sought: the 
actuary must still comment on the fairness of the transfer terms and the impact on the 
remaining members.

3.10 The actuaries to both the transferor and transferee funds must check that the 
transfer values are empowered by the rules.

Where a share of the difference between the market value of the assets and 
the accrued actuarial liabilities, both before the transfer, differs from the proportion 
that the accrued actuarial liabilities of the transferring members bear to the accrued 
actuarial liabilities of all members prior to the transfer, the actuary must check that the 
rules specifically permit this.

If the transfer is not empowered by the rules, advise the trustees of the transferor 
and transferee funds to amend the rules to permit the transfer. Such amendment will 
require, from the actuaries, certificates that the transferor and transferee funds remain 
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financially sound after the rule amendments. Before giving such a certificate, the 
actuary will have to be happy that the relevant fund will be able in the foreseeable 
future to meet its obligations.

3.11 In both the cases of the transferor fund and the transferee fund, the relevant 
actuaries must supply the information required by the Registrar, accurately and 
completely. This differed prior to, and after, the introduction of PF78.

 — Prior to PF78, the actuary gave a certificate on the financial soundness of the 
fund after the transfer only.

 — After PF78,
 — the actuary to the transferor fund informed the Registrar how the transfer 

value was determined, commented on whether this satisfied the rights and 
reasonable expectations of the transferring members, and commented on 
the impact on the funding level of the transferor fund of the transfer;

 — the actuary to the transferee fund stated how the transfer value was 
applied for the benefit of the transferring members, and commented on 
the funding level of the transferee fund after the transfer.

In asking the actuaries to the transferor and transferee funds, in their respective reports, 
to certify that the transferring members’ rights and reasonable benefit expectations were 
satisfied, PF78 did not make a distinction, which was important in practice: namely, the 
actuary to the transferor fund should certify that the determination of the transfer values 
satisfied the transferring members’ rights and reasonable benefit expectations in respect 
of prior service in the transferor fund while the actuary to the transferee fund would 
certify that the application of those transfer values in the transferee fund for the benefit of 
the transferring members satisfied their rights and reasonable benefit expectations. The 
Registrar did not expect the actuary to the transferor fund to certify how the transferee 
fund would handle the transfer values once received, nor the actuary to the transferee 
fund to certify how the transferor fund had determined the transfer values.

This omission to circumscribe what the actuaries to the transferor and transferee 
funds were certifying was corrected when PF120 was drafted at the end of the period 
in question and has been taken through into Board Notice 2 of 2008 which is quoted 
as follows.

The special report of the valuator to the transferor fund now requires the valuator 
to certify as follows:

5.   In my opinion the transfer values, and such shares of the member surplus account, 
investment reserve account and the contingency reserve accounts as have been 
included in the transfer, satisfy the rights and reasonable benefit expectations of the 
members, deferred pensioners, and pensioners transferred in respect of benefits 
arising from service prior to the effective date of transfer. If not the valuator should 
explain why the rights and reasonable benefit expectations of the members, 
pensioners and deferred pensioners transferred are adversely affected.
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6.   In my opinion the rights and reasonable benefit expectations of the remaining 
members, pensioners and deferred pensioners will not be prejudiced as a result 
of the transfer. If not, the valuator should explain why the rights and reasonable 
benefit expectations of the remaining members, pensioners or deferred 
pensioners are adversely affected.

The special report of the valuator to the transferee fund requires the valuator to certify 
as follows:

2.  In my opinion the transfer values have been applied in such a way as to give the 
transferring members full recognition for the amount transferred in:

 2.1.   the value of the benefits granted in terms of the rules of the transferee 
fund, and

 2.2.   the apportionment of part of the transfer value to the member surplus 
account, investment reserve account and contingency reserve accounts in 
the transferee fund.

3.  In my opinion the rights and reasonable benefit expectations of the existing 
members, pensioners and deferred pensioners will not be prejudiced as a result 
of the transfer. If not, the valuator should explain why the rights and reasonable 
benefit expectations of the existing members, pensioners or deferred pensioners 
are adversely affected.

(In both cases the emphasis that has been added is mine.)

The Registrar would have accepted valuators’ reports which departed from PF78 to 
make this distinction.

From my experience at the Financial Services Board, some actuaries went 
further than this in departing from the wording requested in PF78. For example, the 
actuary certifying the transfers in the Pepkor case, referred to the funding level “with 
the exception of certain reserves”. Ideally, the actuarial department at the Financial 
Services Board would pick up any such qualification and explore the matter in more 
detail, but, in practice, this might not always have happened. The Pepkor case identified 
that the Registrar was entitled to rely on the actuary’s opinion, as expressed, so the 
responsibility lay clearly with that actuary to make sure that he provided sufficient 
information that the Registrar would be alerted to any features of the transfer that 
might prejudice remaining or transferring members’ rights and reasonable benefit 
expectations, or affect those rights and expectations of members who already belonged 
to the transferee fund prior to the transfer.

3.12 The actuary to the transferor fund does not have a fiduciary duty towards the 
transferee fund, nor does the actuary to the transferee fund have a fiduciary duty 
towards the transferor fund, except where the same actuary services both funds (such 
as in conversion situations).
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3.12.1  The provisions of the Act envisaged two funds, each advised by their actuaries, 
involved in arms-length negotiation of the transfer terms. Members’ interests would 
effectively be protected by this negotiation.

3.12.2  The actuary to the transferor fund must ensure that his determination of the 
transfer value is fair to the transferring members and the remaining members in the 
transferor fund (at least after Circular PF78). Once the transfer values are determined 
and, usually, set out in a schedule which identifies any additional amount over and 
above the individual member values, the actuary to the transferor fund does not have 
any duty to ensure that these amounts are applied correctly in the transferee fund. In 
determining the transfer values, the actuary to the transferor fund may be asked by the 
trustees of the transferor fund to determine what benefits those members could expect 
in the transferee fund.

3.12.3  The actuary to the transferee fund must apply the transfer values fairly 
for the transferring members and seek to avoid prejudice to the existing members 
of the transferee fund. If the schedule of transfer values from the transferor fund is 
at individual member level, these amounts must be applied for the benefit of those 
transferring members. The actuary to the transferee fund does not have a duty to 
ensure that the amounts were correctly calculated in the transferor fund (except to the 
extent that the trustees of the transferee fund may ask that this be checked).

4. Are there exceptions to these principles?
 In particular,

4.1 Could the relative size of the transfers affect the investigations that would be 
performed by the actuary?

4.1.1 If the number of members transferring is minimal in relation to the number 
of members remaining in the transferor fund, it becomes much less likely that any 
share of actuarial surplus or share of the difference between the market value and 
the actuarial value of the assets is shared, and it becomes common to pay across the 
members’ accrued actuarial liabilities only.

4.1.2 If almost all the members are transferring across to the transferee fund, it would 
be unusual to transfer anything less than transfer of a share of the market value of the 
assets in proportion to the members’ accrued actuarial liabilities of the transferees 
relative to the accrued actuarial liabilities of all members prior to the transfer. A 
disproportionate transfer would require special motivation.

4.1.3 This sort of distinction was made in the Milburn-Pyle and Lennox report of the 
working party in 1990.
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4.2 Are there circumstances in which the actuary to the transferor fund would 
concentrate only on the determination of the transfer value and would not be expected 
to apply his mind to the application of the transfer value in the transferee fund, or the 
actuary to the transferee fund would concentrate on the application of the transfer 
value in the transferee fund and would not be expected to apply his mind to the 
determination of the transfer value in the transferor fund?

4.2.1 The actuary to the transferor fund must always determine a value that is fair in 
respect of past service taking account of members’ rights and reasonable expectations, 
using the actuarial basis in the transferor fund.

4.2.1.1 If the transferor fund is a defined contribution fund, in which there are no 
reserve accounts, the determination is a very simple, namely each member gets the 
balance in his individual account transferred.

4.2.1.2 As soon as there are reserve accounts, a decision must be taken by the trustees 
as to whether the transferring members will share in these accounts or not. This 
decision will normally be influenced by the purpose for which the reserve account was 
created.

4.2.1.3 If the transferor fund is a defined benefit fund in which there is actuarial 
surplus or a difference between the market value and the actuarial value of assets, the 
actuary will have to advise the trustees whether any share of these amounts should 
be included in the transfer value, and whether such share (if approved) should be 
distributed amongst the members or transferred as surplus.

4.2.1.4 Whichever funding type, if the result is expressed as transfer values at 
individual member level plus, perhaps, an additional amount to be applied to a 
specified reserve within the transferee fund, the transferor fund actuary need not 
concern himself, further, with what happens in the transferee fund.

4.2.2 Where the transferee fund is a defined benefit fund, the transferee fund actuary 
will have to determine what pensionable service should be recognised in respect of the 
transfer values received (unless the rules provide that the transfer values will be applied 
on a defined contribution basis). Where the actuarial basis is stronger in the transferee 
fund, this will involve discussion with the trustees and possibly the employer as the 
latter may face problems in terms of the Labour Relations Act if full past service (after 
adjusting for any difference in the accrual rate, definition of pensionable remuneration 
and final averaging period) is not recognised and the transferee fund might have 
to arrange additional financing from the employer. (This could well be taken into 
account in the purchase price.) Where the actuarial basis is weaker in the transferee 
fund (after adjusting for any difference in the accrual rate), the transferee fund actuary 
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might need to award more service than the member had in the transferor fund if the 
transfer values are expressed as values per individual member. Where there is a single 
amount transferred, without allocation per individual member, and there is more than 
sufficient to purchase equivalent past service in the transferee fund (after adjusting for 
any difference in the accrual rate), there might be scope to release some of the transfer 
value into surplus. In any event, it will be very difficult for the transferee fund actuary 
not to take account of how the transfer values were determined in the transferor fund.

4.2.3 If, however,
 — the transferee fund is a defined contribution fund,
 — the transfer values are expressed in the form of a schedule of transfer values 

for each individual transferring member, with, perhaps, an additional amount 
which is to be applied in the transferee fund in a manner described in the rules,

 — the determination of the transfer values is clearly set out by the actuary to the 
transferor fund and seems reasonable, and

 — the transferee fund will remain financially sound after the transfer,
 — the transferee fund actuary may sign the required reports without further 

investigation.

4.3 To what extent can the actuary rely upon other parties?

4.3.1 In some consultancies, the actuary and consultant roles may be separated. In 
such a case, it will normally be the consultant who will be responsible for advising the 
trustees, helping them negotiate the terms of the transfer, and ensuring, for example, 
that the rules are appropriately amended to make provision for the transfer. The 
consultant will then be responsible for drafting the section 14 application. This might 
include preparing a draft special report for signature by the actuary.

4.3.2 The actuary may then be asked to sign the special report without having been 
directly involved in the negotiations.

4.3.3 The actuary to the transferor fund must then check that the rules enable the 
transfer under the specific terms as set out in the draft special report, that the special 
report appropriately describes the transfer values and their impact on the transferor 
fund, and that he is happy to sign the special report. The fact that some of this 
checking may have been delegated to other parties does not absolve the actuary from 
responsibility.

5. WhISTLEBLOWINg
I have not covered any whistle-blowing duty on the part of the actuary. There are two 
potential parties to whom the actuary might owe such a duty: the board of trustees 
and the regulator.
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I expect (and would always have expected) the actuary to alert the trustees to 
any action that is contrary to the letter or the spirit of the Pension Funds Act and 
its subordinate legislation or circulars from the regulator, or to the proper exercise 
of their duties by any of the stakeholders or service providers. If the trustees do not, 
thereafter, take appropriate action to remedy the breach, the actuary may approach 
the regulator, or resign his appointment, or both. His replacement would then have 
a professional duty to find out why he had resigned his appointment. This could 
potentially put a delinquent fund in the situation that it could not appoint a valuator 
without remedying the breach.

I am not aware of a duty on the part of the actuary to alert the regulator.
The regulator has recently succeeded in getting Parliament to introduce sections 

8(6)(b) and 9(4)(c) in 2008, which impose a specific duty on the principal officer and 
auditor, respectively, to inform the Registrar of any matter relating to the affairs of a 
fund which may prejudice the fund or its members. Curiously, as I read the Act, this 
was not extended to the actuary.

It is perhaps relevant at this point to address misconceptions around the use 
of surplus for the benefit of the employer that were defined as “improper” in section 
15B(6) of the Pension Funds Act.

These uses of surplus were not illegal at the time they were undertaken.
It is possible, where these uses were not part of a negotiated distribution of 

surplus nor one managed by a board of trustees who considered the interests of all 
stakeholders, that these uses could have been challenged by stakeholders other than 
the employer, on the grounds that trustees approved them, without negotiation with 
all stakeholders, after direction by the actuaries to the funds that the employer had the 
right to dispose of the actuarial surplus. This direction was demonstrated in evidence 
given in the Tek case and was found to be legally flawed. To the best of my knowledge, 
however, these cases weren’t so challenged, and it was left to Parliament to decide that 
it was appropriate to add the corresponding amount of surplus used to the surplus to 
be apportioned.

It was unfortunate that the term “improper” was used in the heading to the 
section.

In the particular cases that have come to Court, such as Pepkor and Tek, I have 
wondered if trustees would have approved these uses of surplus if the trustees had 
been directed that surplus should be used for the benefit of all stakeholders, and not 
just the employer.

Some actuaries did, indeed, advise their trustees that they should act in the best 
interest of all stakeholders. Such advice frequently gave rise to an equitable distribution 
of surplus managed by the trustees, as part of which one or more of the uses of actuarial 
surplus in section 15B(6) of the Act could have been included. Such distributions of 
surplus informed the proviso at the end of section 15B(6) of the Act.

There has never been a suggestion that actuaries acted improperly in whatever 
roles they played in connection with the defined activities.
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6. CONCLUSION
6.1 The brief history of changes in the environment across the 1980s and 1990s set 
out in section 2.3 shows changing perceptions of what was fair to transferring members 
and the employer.

6.2 The most important element of this is probably the changing perception 
from 1990 (the Milburn-Pyle/Lennox paper) to 2001 (the Pension Funds Second 
Amendment Act 2001) on the ownership and usage of actuarial surplus.

6.2.1 In 1990 the employer was seen, by the actuarial profession and the industry at 
large, as having, at the very least, a right to be consulted over the usage of surplus in a 
defined benefit fund and to have a right to veto its use for benefit improvement by the 
trustees.

6.2.2 In 1997 a bill was put before Parliament that would have created the circumstances 
in which surplus could have been paid to an employer after obtaining the informed 
consent of a considerable majority of members. In early 1999 this bill was withdrawn 
after COSATU threatened a general strike.

6.2.3 After an extended period of discussion in NEDLAC and in Parliament, the 
Pension Funds Second Amendment Act, 2001, became law: minimum benefits were 
introduced on withdrawal, a pension increase policy had to target a percentage of 
inflation and be communicated to members, minimum pension increases were 
prescribed, a deficit on liquidation (when compared to minimum benefits) became 
a debt owed by the employer to the fund, and surplus had to be shared between 
stakeholders with the employer excluded from having any part in this apportionment 
or from having any veto power. The employer was given legal rights in respect of 
surplus allocated to it and held in an employer surplus account.

6.3 This change did not enjoy widespread support within the actuarial profession. It 
was driven by trade unions, regulator, legislators (of all political parties) and government.

6.4 Across the 1990s most, if not all, actuaries believed that members’ rights and 
reasonable expectations in a defined benefit fund were fully recognised if those 
members received their members’ accrued actuarial liabilities as transfer values. 
Inclusion of any more than this in the transfer value would depend upon negotiations 
between transferor and transferee funds. It would be possible to include in such 
negotiated settlement any proportion of the actuarial surplus or the difference between 
the market value and the actuarial value of assets.

6.5 The problem with the view espoused by the working group in 1990 was that it 
was never carried through into legislation or the registered rules, and without such 



44 | JEREMY ANDREW ACTUARIAL PRACTICE AND CONDUCT WITH REGARD TO TRANSFERS BETWEEN FUNDS

2011 CONVENTION, JOHANNESBURG, 8–9 NOVEMBER 2011

legislative provisions, was found by the courts to be a misconception (bearing in 
mind that the Tek matter related to events that were taking place in 1991). I think a 
dilemma that the profession will face is how to deal with actions by actuaries that were 
predicated on a particular view of the ownership of surplus, which was later found by 
the courts to be a misconception.

6.6 Fixing transfer values equal to members’ accrued actuarial liabilities, only, 
overlooked what happened to the actuarial surplus in a fund or to the difference 
between the market value and the actuarial value of assets.

6.6.1 Transferring members did not have a right to participate in a distribution of these 
amounts; nor did the employer sponsoring the transferee fund have a right to demand 
that a share of such moneys be included in the transfer value; nor did the trustees of 
the transferor fund have a duty to retain these amounts for the benefit of stakeholders 
in the transferor fund. (While international accounting standards suggested that the 
employer did have rights to actuarial surplus, such rights were never accorded by the 
law in South Africa as was made clear in the Supreme Court of Appeal judgment in the 
Tek matter.)

6.6.2 Reasonable expectations were informed by past practice of the trustees and 
what had been communicated to the members in the transferor fund in relation to the 
use of surplus. This seldom extended to the usage of actuarial surplus for the benefit 
of members or to usage of the margin between the market value and the actuarial 
value of assets: the latter provided a buffer against depreciation of the market value of 
the assets, representing moneys that the trustees should not spend but retain for the 
protection of members.

6.7 By the end of the 1990s, at least in legal circles, it was becoming clear that 
the members and the employer had a “hope” that they would be considered in the 
distribution of actuarial surplus, rather than a right or a reasonable expectation to any 
share of it:

6.7.1 the members had a hope that, if there was actuarial surplus, benefit improvements 
would be considered, and

6.7.2 the employer had a hope that a full or partial contribution holiday would be 
considered.

Neither had a right to such moneys unless this right was awarded through the rules, 
and the Registrar of Pension Funds was very reluctant to approve such rights (except 
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that the employer was usually not obliged to contribute under a “balance of cost”20 
fund in the presence of actuarial surplus).

Attempts were made to permit the repatriation of actuarial surplus to the employer 
under certain circumstances in an ongoing fund, in line with the recommendations 
of the working group chaired by Milburn-Pyle, and the draft bill in 1997/1998, but 
these attempts were unsuccessful in amending legislation to give such rights. (See, for 
example, the draft bill in 1997 which was withdrawn in 1999.)

6.8 The two Tek cases (Lorentz v Tek Corporation Provident Fund and others and 
Tek Corporation Provident Fund v Lorentz) clarified the situation only in late 1999 
by requiring that such a distribution be negotiated between the parties and the rules 
be amended accordingly. The right, if indeed it was a right, conferred by the courts 
was one to participate in negotiating the distribution of the moneys, presumably with 
full information on the measures proposed and their impact on the finances of the 
transferor fund. Such negotiation could have resulted in a nil distribution to one or 
other party, so there is no right on the part of any stakeholder to any particular share 
of actuarial surplus or of the margin between the market value and the actuarial value 
of assets. To satisfy informed consent, there would have to be full information to all 
stakeholders, the trustees would have to consider any objections from any particular 
stakeholder to the resulting distribution, and the trustees would have to have grounds 
for taking the decisions that they do in the knowledge that these could be challenged 
in the courts by an aggrieved stakeholder.

6.9 The contentious issues can be narrowed down to the rights of transferring 
members (or the remaining members of a transferor fund), or to the employers 
involved in the transferor and transferee funds, to have a share of:

6.9.1 Actuarial surplus (A)

6.9.2 The difference between the market value and the actuarial value of assets (in a 
defined benefit fund) or the investment reserve (in a defined contribution fund), (B), 
and

6.9.3 Other contingency reserves (C) within the transferor fund.

6.10 The role that the Registrar plays with involuntary transfers is important. There 
are two occasions upon which the Registrar will have an opportunity to evaluate 
reasonability and fairness: when the enabling rule amendment is submitted for 

20 Under such a fund, the benefits and the member contribution rates are defined and the employer is 
obliged to contribute the balance of the contribution rate required to maintain the funding level at 100% 
(or to restore it to such level within a period approved by the Registrar of Pension Funds). 
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registration (when the Registrar can, inter alia, apply his standards with regard to 
consistency with the Act and public policy) and when the section 14 application 
is made, together with its supporting reports by the Principal Officer, trustees and 
actuaries. It is ultimately the Registrar who must play referee, and the Registrar has a 
right to expect that the information provided to him is complete and accurate and the 
decisions taken by trustees and actuary are empowered by the rules.

6.11 If an actuary determines values in the transferor fund (or the application of 
transfer values received in the transferee fund) that he is prepared to justify as fair to 
the other members as well as the transferring members, there is clear and complete 
communication to the trustees and the Registrar regarding the determination of the 
transfer values and their impact on the funding level of the fund before and after 
the transfer, any agreement that governs the transfer is referred to, and the rules are 
amended to reflect the transfer values being paid or received and how these will be 
applied, I believe it will be difficult to find that the actuary acted unprofessionally.

6.12 Where the actuary has done his best to comply, in the spirit of the legislation, it 
will be difficult to find the actuary guilty of unprofessional conduct.

6.13 Whether the actuarial surplus (A), contingency reserves (C) and much of the 
margin between the market value and the actuarial value of assets (B) was to stay in the 
transferor fund (with the intention of creating a Lintas-type situation on subsequent 
liquidation of the transferor fund) or whether it was to pass it to the transferee fund, 
significantly reducing the funding level in the transferor fund after the transfer, 
provided the change in funding levels and the nature of the transfer is clearly set out 
in the application in terms of section 14 of the Act, the onus passes to the Registrar to 
decide if the transfer is reasonable and equitable and if it provides full recognition to 
the rights and reasonable expectations of the transferring members.

6.14 If the rules do not empower the actual terms of the transfer, the actuary will have 
acted unprofessionally.

6.15 The Supreme Court of Appeal found in the Tek matter that the regulator has the 
right to rely on the reports by the actuary when coming to a conclusion as to whether 
a transfer is reasonable and equitable and whether it accords full recognition to the 
rights and reasonable expectations of the transferring members. There is therefore 
an onus on the actuary to complete these reports in such a way that the Registrar 
can make an informed decision. If the actuary deliberately completes his report in a 
way that is designed to mislead the Registrar (or which he knows might mislead the 
Registrar) or if the actuary deliberately conceals information that would be relevant to 
the decision to be made by the Registrar, the actuary is surely guilty of unprofessional 
conduct.
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6.16 Across much of the 1990s there was a perception in the industry that the 
Registrar’s approach to surplus repatriation to the employer was wrong. The industry 
knew that the Registrar was likely to refuse to register any rule amendment that 
sought to benefit the employer as a result of surplus (whether through repatriation, 
or “sale” of the surplus with transfer of the surplus to another fund, in which another 
employer could use the surplus to fund a contribution holiday or which the other 
employer could liquidate and thereby achieve repatriation along the lines of Lintas). 
Some parties, I understand, sought to benefit the employer by concealing information 
from the Registrar or by constructing a chain of transactions, each of which seems 
legitimate but which will have the same overall objective. The Registrar is tasked by 
legislation with a duty to determine if transfers are reasonable and equitable and 
accord full recognition to members’ rights and reasonable benefit expectations. The 
Registrar performs this task because the affected members do not have a right to be 
consulted. Actions that make it difficult if not impossible for the Registrar to perform 
his duty must, if performed by an actuary or if the actuary is aware of them, surely 
constitute unprofessional conduct on the part of that actuary.

6.17 Where the actuary is not clear as to how to respond to the Registrar’s 
requirements, perhaps because these lacked clarity, and the actuary makes a decision 
as to how best to respond, and where either the Registrar or another party consider the 
actuary’s response to be inadequate and lays a complaint of unprofessional conduct, 
the actuary’s conduct will need to be considered in the particular circumstances of 
each case. The actuary’s decision as to how to respond to the Registrar’s requirements 
may have been reasonable in the particular circumstances, and may therefore not 
constitute unprofessional conduct.
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GLOSSARY OF TERMS

Accrued actuarial liability The sum of the member’s accrued actuarial liability across all 
members of the fund, including pensioners and deferred pensioners, plus the present 
value placed on any outgoings of the fund after the date to which the calculations relate, 
where such outgoings do not relate to particular members. This does not include the 
value of contingency reserve accounts which should be stated separately in the valuation 
balance sheet.

Actuarial surplus The amount by which the actuarial value of the assets exceeds the sum of 
the accrued actuarial liability and the balances in the contingency reserve accounts.

Actuarial reserve value The member’s accrued actuarial liability, adjusted as specified in the 
rules or a practice note adopted by the board of management of the fund.

Funding level The ratio of the actuarial value of the assets to the sum of the accrued actuarial 
liability and the balances in any contingency reserve accounts expressed as a percentage

Fair value of assets The value placed on the assets of a fund in accordance with South African 
Statements of Generally Accepted Accounting Practice. Where the assets represent listed 
securities, the fair value will be the market value. Otherwise a value should be placed on 
the assets in accordance with these Statements which are consistent with International 
Accounting Standards. Note that the actuary may use the audited value placed on an 
unlisted asset by the board of management of the fund

Actuarial value of assets In a “traditional” or “hybrid” defined benefit fund, the value, 
following actuarial practice, placed upon the assets for the purpose of the valuation. It 
could be an assessed value, the fair value or some other value. As any credit balances in 
member and employer surplus accounts are not available to meet the liabilities of the 
fund, such credit balances should be deducted from the fair value of the assets before the 
actuarial value of the assets is determined. If the defined benefit fund is a “mixed” defined 
benefit fund, it would be preferable to establish a specific investment reserve into which 
is credited or debited the difference between the fair value and the actuarial value of the 
assets held in respect of the defined benefit categories of member. To this can be added 
the investment reserve, if any, held in respect of the defined contribution categories of 
member. In a defined contribution fund of a “mixed” defined benefit fund, the actuarial 
value of the assets will be the fair value of the assets, after deducting any credit balances in 
the member and employer surplus accounts, less the investment reserve account balance.

Investment reserve account The Pension Fund Act defines this in a defined contribution 
fund or a “mixed” defined benefit fund, to be the difference between (a) the value of 
the assets held in respect of the members’ individual accounts and for any smoothing of 
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investment returns to be credited to such accounts, with allowance for expenses; and (b) 
the value of the balances in the members’ individual accounts. Investment return that 
has been earned and has not been credited to members’ individual accounts will fall into 
the investment reserve, unless it is specifically moved to a contingency reserve account.

Member’s accrued actuarial liability The value placed on the obligations of a retirement 
fund for outgoings, including expenses levied at individual member level (unless provided 
for elsewhere), expected (in terms of the best-estimate actuarial assumptions used when 
valuing the fund) to fall on the fund in respect of a particular member after the date to 
which the calculations relate, where such outgoings arise as a result of the pensionable 
service of the member accrued up to the valuation date. The treatment of benefits not 
directly linked to pensionable service is not specified but left to actuarial judgment, 
subject to the need for consistency between successive valuations. The amount includes 
the present value of future instalments of pensions in payment and related contingent 
benefits and the present value of future payments in respect of deferred pensioners. The 
calculation should take account of all decrements that the actuary deems appropriate 
in the particular circumstances of the valuation being performed. Pensionable pay 
should be projected from the relevant date up to the assumed date of retirement, date 
of leaving service, or date of death, as appropriate. Increases to pensions in course of 
payment, deferred pensions, and the expected future pensions of current active or in-
service members, should be assumed for the balance of payment of such pensions, taking 
account of past practice, the current pension increase policy as determined in terms of 
the Pension Funds Act and the reasonable benefit expectations of members.

Self-administered fund This is the term commonly applied to funds other than “underwritten 
funds”. Initially administration was commonly performed by the funds themselves, or 
their sponsoring employers and actuarial services were provided by consulting actuaries. 
Many of the provisions of the Act were brought in to ensure that such funds were 
appropriately regulated. As the administration services required by such funds became 
more complex, increasingly specialist retirement fund administrators emerged who 
were not insurers. The growth of these service providers strongly incentivised a move of 
funds from “underwritten” to “self-administered” status. Actuarial services increasingly 
were performed, not by independent consulting actuaries, but by firms of actuaries and 
consultants closely associated with the administrators.

Trustee Members of boards of management of pension and provident funds. (Although such 
funds are not trusts and therefore do not qualify for such term to be used to describe 
those that manage them, the term is very commonly used in the industry.) 

Underwritten fund These are pension or provident funds that are managed and invested 
wholly in terms of policies of insurance and which are exempted by the Registrar of 
Pension Funds from some sections of the Act: the administration (and commonly all 
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other services) is performed by an insurer and the assets consist entirely of policies of 
insurance, most commonly with that same insurer. Very often these policies are contracted 
on an individual member basis and the fund consists of little more than a collection of 
individual insurance policies. As a concept of deposit administration emerged, funds 
were constituted without such individual policies and a single insurance policy covered 
the investment for all the members, the policy being owned by the fund. Because insurers 
were tightly regulated, the Registrar of Pension Funds adopted a relatively relaxed 
approach to the supervision of such underwritten funds and was empowered in terms of 
the Act to exempt such funds from many of the provisions of the Act.


