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1. INTRODUCTION
▪ Three goals of medical malpractice systems:
▪ Prevention. The prevention of medical injuries and the promotion of patient

safety are paramount goals of health care policy. The prospect of liability
in damages should act as an incentive to act with reasonable care.

▪ Compensation. Compensation of injured patients is a core function of the

law regarding medical malpractice and medical injuries.

▪ Accountability. Injured patients want to know what went wrong, who was

responsible for it, and what efforts are being made to prevent future
repetitions. Want to receive an admission of fault and an apology.

▪ ”Luxury systems” for the “unhappy few”

▪ “The fundamental problem is not with the amounts of money awarded, as

such, but with the fact that there may be no adequate basis for any award
at all.”
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2. MAGNITUDE OF THE PROBLEM
▪ General observations
▪ Legal basis for the Government’s liability
▪ Office of the Accountant General
▪ Provincial Departments of Health
▪ Reasons for malpractice claims
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General observations
Figure 1: Uninsured population by district
Metric
Population (2020)
Expenditure (2020)
Births (2018)
Cost of a caesar (2018)
Ob/gyns (2019)

Public
50.70 mil
R 215.8 bn
903,580
Nil
303

Private
8.93 mil
R 209.6 bn
105,485
R 38,192
579
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General observations
Figure 2: Audit outcomes from 2011/2012 to 2019/2020 inclusive
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General observations
Figure 3: Percentage of women missing their first two antenatal visits
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Legal basis for the Government’s liability
▪ Public Finance Management Act (vicarious liability)
▪ State Liability Act (non-contractual & nominal defendant)
▪ No legislation specifically dealing with medical malpractice claims
▪ Common law of delict (tort)
▪ Uniform rules of court (Rule 41A)
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Office of the Accountant General
▪ Accounting for contingent liabilities pre-December 2020.
▪ The amount disclosed is not necessarily the claim amount, but rather the

amount determined as the most likely amount that the court will settle on.

▪ Process should be in place to determine how “most likely” outcome

determined and how “most likely amount” arrived at.

▪ Accounting for contingent liabilities post-December 2020.
▪ Still no IBNR provision – where department has not reviewed or assessed

the merits, no disclosure in financial statements.

99

Claims made

10
10

Claims paid

11
11

Number of claims
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Provincial Departments of Health
Northern Cape

13
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Types of claims

14
14

Distribution of claims
Figure 4: Average contingent liability per uninsured
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Reasons for malpractice claims
▪ Mohr:
▪ (M1) Medical progress and innovation can induce errors.
▪ (M2) There can be no malpractice without an established practice.
▪ (M3) With insurance, every doctor is worth suing, not just the wealthy ones.
▪ (L1) Contingency fee arrangements.

▪ (L2) Jury trials instead of specialist expert juries.
▪ (L3) Under the tort system, malpractice is vague, flexible and easy to

manipulate.

▪ Patient centric legislation (Pienaar)
▪ Touting, theft of records, corruption, collusion
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3. MERITS
▪ Legal context

▪ Claims in delict
▪ Causation
▪ Analysis of written judgments

3
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Legal context
▪ The Constitution (for example Section 27)
▪ All law, including the common law, derives its force from the Constitution

and is subject to constitutional control.

▪ Legislation overrides and may change certain common law rules, and

certain areas of the law of delict are governed by specific legislation, but
the common law and decided cases constitute the basic source of law.

▪ Cases decided by higher courts bind lower courts in terms of the stare

decisis doctrine, and the development of the law is shaped by judges
reasoning ‘from case to case’ in the tradition of common law judges.
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Stare decisis doctrine

3
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Elements of delict
▪ For a medical negligence claim in delict to succeed, the plaintiff

must prove five elements:

▪ (1) The existence of a duty of care
▪ (2) Breach of that duty
▪ (3) Which causes
▪ (4) Reasonably foreseeable
▪ (5) Harm
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Duty of care
▪ Once a mother has entered a birthing facility such as a hospital or a clinic,

it is usually accepted that the institution owes her a duty of care.

▪ Unlikely to be in dispute in most birth injury cases.
▪ Exceptions such as where a mother arrives at a birth facility but births

outside of it.
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Breach of duty of care
▪ [In] deciding what is reasonable the court will have regard to the general

level of skill and diligence possessed and exercised at the time by the
members of the branch of the profession to which the practitioner belongs.

▪ Area that uses expert testimony of medical professionals extensively.
▪ Failure to monitor cardiotocography (CTG) machine and hence detect

foetal distress.

▪ Failure to conduct a caesarean section (C-section) timeously.
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Causation
▪ Democritus (around 460BC): “I would rather discover one true cause than

gain the kingdom of Persia”

▪ Type causality (group): smoking causes cancer
▪ Actual causality (individual): the fact that Bob smoked for 40 years caused

him to get cancer

▪ What does it mean for A to cause B?
▪ Relatively recent trend (Lewis 1973) to capture actual causality using

counterfactuals (the so-called “but-for” test in law):

▪ A is a cause of B if it is the case that if A did not happen then B would not

have happened.
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Causation
▪ Work of Judea Pearl (The Book of Why) and Joseph Halpern (Actual

Causality) to capture causality using structural equations.

▪ “But-for” test breaks down for multiple causes (example due to Lewis):
▪ Suzy & Billy both pick up rocks and throw them at a bottle. Suzy’s rock gets

there first, shattering the bottle. Since both throws are perfectly accurate,
Billy’s would have shattered the bottle if Suzy’s throw had not pre-empted
it.

▪ So why is Suzy’s throw the cause?
▪ South African courts willing to find liability where the negligent act has

made a “material contribution” to the harm which has been caused.
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Criticism
▪ Whilst the “material contribution” theory is often offered as an exceptional

alternative to the “but for” test, it is in fact fundamentally opposed to it,
because a ”contributing factor” may be far wider than a necessary
condition. This criticism is key to the difficulties the courts currently face in
interpreting the Lee test, in medical negligence claims, where the lines
often seem blurred between an increase in risk, and a causative factor.

▪ Increased likelihood or an overall increase in risk does not tell us whether

negligent conduct was more probably than not the cause of the specific
harm.
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Dudley Lee v Minister of Correctional Services [2012]
▪ Dealt with the liability of the minister for infection of a prisoner with

tuberculosis during his incarceration.

▪ There was thus nothing in our law that prevented the High Court from

approaching the question of causation simply by asking whether the
factual conditions of Mr Lee’s incarceration were a more probable cause
of his tuberculosis, than that which would have been the case had he not
been incarcerated in those conditions.

▪ Question: Did the risk created by the defendant probably cause the injury

or damage?

▪ Interestingly matter was heard by 15 judges – one HC, 5 SCA, 9 CC.
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Foreseeability
▪ Injury was a reasonably foreseeable consequence of the defendant’s

negligent conduct.

▪ This is also known as the test for “remoteness”.
▪ In birth injury claims, hypoxic ischaemic injury would be considered by the

court to be a reasonably foreseeable consequence of most commonly
cited failings of medical staff such as the failure to monitor the labour and
failure to conduct a Caesarean section timeously.

▪ Therefore, in these types of cases, remoteness is unlikely to be an issue.
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Harm
▪ Harm, usually in the form of a physical injury, must be a consequence of

that breach of duty.

▪ In birth injury claims, the injuries to the child will often be documented via

reports from medical experts such as a paediatric neurologist who can
confirm that a child is suffering from cerebral palsy.
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Analysis of written judgments

289

Analysis of written judgments
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Analysis of written judgments
▪ In

approximately 75% of cerebral palsy judgments, lack of foetal
monitoring was proven.

▪ Out of 81 cerebral palsy judgments, the same expert appeared in

approximately 20% of the matters.

▪ Out of 139 matters, only four resulted in an apportionment of damages.
▪ It is unclear why contributory negligence is not argued in cerebral palsy

matters. This is especially so, given the multitude of risk factors that can
contribute to a cerebral palsy outcome.
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4. CEREBRAL PALSY
▪ Definition

▪ Prevalence
▪ Risk factors
▪ Causal pathway

3
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Definition
▪ Cerebral palsy (CP) refers to a group of neurological disorders that

permanently affect body movement and muscle coordination and
appear in infancy or early childhood. CP is caused by damage to or
abnormalities inside the developing brain that disrupt the brain’s ability to
control movement and maintain posture and balance. The term cerebral
refers to the brain; palsy refers to the loss or impairment of motor function.
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Prevalence

3
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Risk factors

3
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Causal pathway
▪ SAMJ (March 2021) – Bhorat, Buchmann, Soma-Pillay, Nicolaou, Pistorius,

Smuts:

▪ Cerebral palsy and criteria implicating intrapartum hypoxia in neonatal

encephalopathy – an obstetric perspective for the South African setting

▪ Intrapartum hypoxia is commonly referred to as birth asphyxia.
▪ Neonatal encephalopathy (NE) is a syndrome that involves depressed

neurological function, often caused by lack of oxygen during birth.
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Shortcomings
▪ Too simplistic to base causation of CP on only an intrapartum perspective

with radiological “confirmation”.

▪ Most CP matters judged on late MRI and CTG findings.
▪ MRI > 3 weeks cannot on its own delineate if injury occurred during labour

or within days before labour.

▪ CTG contentious, false-positive rate for CP of 50%-99%.
▪ These two modalities that retrospectively attempt to determine causation

in courts are inadequate when used in isolation.

▪ Holistic scientific review urgently required.

3
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Bhorat et al. suggested criteria

3
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Apgar
▪ Score out of 10 based on appearance, pulse, grimace, activity and

respiration.

▪ Apgar scores of 0 to 3 as measured at 10, 15 and 20 minutes show

increased correlations with future neurological outcomes.

▪ In 16 cases where 100% merits awarded, 9 had Apgar scores greater than 7

at 5 minutes.

3
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Placental pathology
▪ The aim of placental pathology is to make sense of adverse clinical

outcomes but can also assist in quality assurance, risk management and
patient education.

▪ Histopathological examination of the placenta may provide information

that may otherwise not be known through clinical investigations.

▪ Studies at Tygerberg show only 6% of placentas of live births reveal no

abnormalities.

▪ Severe defects in the delivery of blood to and from the placenta which

causes asphyxia of the unborn infant is usually referred to as sentinel
events.

▪ Pathology can help identify premature separation of placenta from uterus

and umbilical cord obstruction.

3
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Placental pathology in Covid-19
▪ Shanes et al. study shows that Covid-19 affects the oxygenation process in

the placenta which has been associated with adverse perinatal
outcomes.

3
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5. QUANTUM
▪ Heads of damages

▪ Analysis of claims paid
▪ Net discount rate

3
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Heads of damages
▪ Rule 18(10) of the Uniform Rules of Court

▪ Future loss of earnings
▪ Past medical expenses
▪ Future medical expenses
▪ General damages

3
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Average claim size

3
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Settlement values in CP cases

3
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Settlement values and heads of damages

3
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Net discount rate
▪ Together with life expectancy, the most crucial parameter.

▪ Mavimbela and Ndou argue that there are good reasons to look

for uniformity.

▪ Legal requirement of consistency, predictability and reliability.
▪ Authors provide statistical evidence as to why the medical net

discount rate should be set at a lower rate than is commonly in
use, debate should perhaps also be had around the sustainability
of low rates.

▪ Australian experience.
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6. INTERNATIONAL COMPENSATION SYSTEMS

3
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Austria

Brazil

Canada

China

Health care system

Liability system

Negligence

Proof & Evidence

Damages

99% of the population is
covered by social health
insurance that provides
benefits irrespective of
the cause for treatment.

Regional no-fault funds
(NF) for injuries with no
clear liability do not
replace liability regimes
(LR) where the patient is
treated on the basis of a
contract.

Medical professionals are
expected to possess the
training, expertise and
abilities of their peers.
Conduct is judged
compared to the expert
required.

Patient needs to prove
loss and provide prima
facie proof of causation.
In some cases burden
shifts to the defendant.
Court appoints experts.

LR: Litigation costs,
pecuniary and nonpecuniary losses.
NF: Capped with
thresholds varying from
province to province.

Very comprehensive.
Public sector health care
covers ¾ of population
with < ½ of health care
spending. Public services
are offered free of
charge and are funded
from taxes.

Courts resolve conflicts
using the concepts of a
consumer and service
provider. Civil lawsuit has
to be filed within 5 years
from the moment the
damage is known.

Doctors are forbidden to
cause damage to a
patient, by act or
omission, characterized
by incompetence,
recklessness or
negligence.

Burden of proof is on the
claimant. Judge plays a
more active role in for
example obtaining
evidence and
questioning witnesses.

Treatment expenses,
funeral expenses, supply
of food to dependants,
lost profits or a pension in
the event of a reduced
ability / inability to work.

Publicly funded health
care system is a model
of universal health
coverage. ± 30% of
health care is privately
funded.

Majority of malpractice
cases advance as tort
cases. Most territories
have a 2 year limitation
period from when the
plaintiff knew / ought to
have known of the tort.

Practitioners are bound
to exercise degree of
care and skill which
could reasonably be
expected of a normal
prudent practitioner with
same experience and
standing.

Plaintiff bears the burden
of proof in civil case.
His/her claim must be
established on balance
of probabilities.

Pecuniary damages
(uncapped), nonpecuniary damages
(capped) and punitive
damages in exceptional
circumstances.

Consists of both public
and private medical
institutions and insurance
programs. ± 95% of the
population has at least
basic health insurance
coverage.

Medical Accident
Regulations (MAR), Tort
Liability Law (TLL) and
Article 335 of Criminal
Law. Statute of limitations
has been changed to 3
years.

Standard of care is not
specified and is a
question for the Courts to
decide.

Burden of proof is usually
on the patient. However,
fault is presumed in some
cases for example if
standards of treatment
were violated.

MAR: Items of loss
include medical
expenses, loss of income
(capped) and funeral
expenses.
TLL: Statutory cap
49
applies.

Health care system

Germany

Italy

Poland

United
Kingdom

Liability system

Negligence

Proof & Evidence

Damages

Oldest system of mass
health care coverage in
the world. Non-state
actors are in control of
detailed running of the
system. Provides social
protection irrespective
of cause of injury.

Patient can sue on the
basis of the doctor’s
alleged breach of
contractually presumed
duties. Liability is based
on fault (intention /
negligence). Standard
limitation period is 3
years.

Failure to exercise
reasonable care (that of
a respectable and
conscientious medical
professional of average
expertise in the relevant
field).

The burden of proving
fault and causal link
initially falls on the
patient. Courts engage
actively by appointing
neutral experts and trial
judges or suggesting lines
of questioning.

In civil cases, the patient
is entitled to full
reparation including
pecuniary damages
(such as nursing care,
adaptations to the
home, lost earnings and
legal costs) and nonpecuniary damages.

Regionally based
national health service
that provides universal
coverage to citizens and
residents. Public health
care is largely free of
charge.

Medical malpractice
cases are treated as one
of contract.
Doctor’s liability: 5 year
prescription period
Facility’s liability: 10 year
prescription period.

Professionals: serious
misconduct, carelessness or negligence.
Hospital: wilful conduct,
serious misconduct or
slight negligence.

1. Patient must prove
existence of contract
and allege the breach of
duty.
2. Physician is required to
prove performance and
lack of causation.

Compensation for
biological damage for
non-minor and minor
injuries is provided in
national tables of the
private insurance code.

Health care provided
through the national
health insurance is free
for all citizens, provided
they fall in insured
category.

No contract between a
patient and a doctor
under the national
insurance scheme.
Outside of the scheme
the tortious liability
regime is preferred.

Failure to work with due
care and diligence while
treating a patient. The
slightest fault is sufficient
to attribute liability to a
doctor / hospital under
tort law.

Patients bear the burden
of proof of damages,
fault and causation. May
be sufficient to establish
probability of a high
degree that a doctor’s
faulty conduct caused
the damage in question.

Pecuniary losses are
compensated in full at
the discretion of the
court. Non-pecuniary
losses can only be
claimed under tort law.

The National Health
Service (NHS) is the
world’s largest publicly
funded health service
and is free at the point
of use for UK residents.

No contractual
relationship between
NHS doctor and patient
within NHS. For private
relationships, claimant
must issue claim within 3
years.

Standard of care
demanded is that of a
reasonably skilled and
experienced doctor.

The burden of proof is on
the claimant. Causation
must be established on a
balance of probabilities.
Standard approach to
causation of the “but
for” test is used.

Past pecuniary losses
and general damages
including non-pecuniary
damages, future
economic damages and
pain and suffering. Uses
50
a PPO.

Scheme

Details

Eligibility

Assessment

Benefits

No-fault Compensation
Scheme based on
National Solidarity

Compensation fund for
victims of certain harms
independent of any
medical malpractice. It is
based on national
solidarity and funded
from government taxes.
Continued access to the
courts to bring actions
against providers.

Injuries caused by, inter
alia, medical accidents,
mandatory vaccinations
and contamination with
HIV/hepatitis C from
blood transfusions.
Claims must be
submitted within 10 years
from stabilization of
health.

Committees decide
whether there is fault or
not. If there is no fault,
then ONIAM will make
the claimant an offer; if
not accepted, civil court
judges have jurisdiction.
In the event of a fault,
cases are referred to the
insurers.

Full compensation to the
victim (or beneficiary in
the event of death) for
the damage suffered
with no caps on
indemnification.
Damages include
pecuniary and nonpecuniary losses.

The Japan Obstetric
Compensation System
for Cerebral Palsy

Provides relief to parents
of a limited class of
newborn infants with
severe brain damage.
The scheme is financed
through a fixed per-birth
levy from the social
insurance system.

Infants with CP related to
brain injuries during
delivery who were born
after 32 gestational
weeks with birth weight
of > 1,400 g. Application
must be made between
the 1st and 5th birthday.

Eligibility is judged by a
Review Committee. As of
June 2019; 3,676 cases
had been reviewed of
which 75% were
accepted.

Lump sum for house
adaptations, assistive
devices etc. and 20
annual instalments to
provide nursing care
expenses.

The New Zealand
Accident Compensation
Scheme

The Accident
Compensation
Corporation (ACC) is the
sole and compulsory
provider of accident
insurance. No-fault
system and is funded
through levies and tax.

All persons who suffer
personal injury in NZ
(non-residents eligible for
limited benefits). Also
applies to NZ residents
who suffer injury from
medical treatment while
outside of NZ.

An Injury Claim Form
must be completed by a
treatment provider.
Straightforward claims
are fast-tracked (± 90%);
whereas more complex
cases are assessed
individually.

Medical bills,
rehabilitation, loss of
income (capped),
permanent disability
benefits and support for
family members after
fatal injury.

The Nordic Model of Nofault Patient Insurance
Schemes

Patient allowed to claim
under tort rules, even if
he/she is eligible for
compensation under the
scheme.

Personal injury caused by
faulty equipment,
incorrect diagnosis,
infection and accidents.
Filed within 10 years.

Uses an “experienced
specialist” standard.
Patients can appeal to
appeals board/court
system.

In accordance with
general tort principles.
Punitive damages not
available. Per patient
51
caps apply.

France

Japan

New
Zealand

Scandinavia

Scheme
Florida Birth-Related
Neurological Injury
Compensation
Association (NICA)

United
States

Details
NICA sets up a no-fault
plan for hospitals and
doctors that covers
specific birth-related
neurological injuries.

Eligibility

Assessment

Benefits

Covers injuries to the
brain or spinal cord of a
live infant caused by the
deprivation of oxygen or
physical injury imparted
during the course of
labour, delivery, or
resuscitation in the
immediate post-delivery
period in a hospital. The
injury in question must
cause the infant
permanent and
substantial mental or
physical damage.
Claims must be filed
within 5 years from the
date of adverse event.

Acceptance into the
Plan is determined by an
Administrative Law
Judge after a petition is
filed with the Florida
Division of Administrative
Hearings (DOAH). NICA
collects relevant
documentation,
conducts a medical
records review and
facilitates the medical
examination of the child.
Once accepted by an
order from the
Administrative Law
Judge, no other
compensation from a
malpractice lawsuit is
available.

Benefits include
reasonable and
necessary medical care,
training, residential and
custodial care,
equipment / facilities,
pharmaceutical costs,
related travel expenses,
one-time family benefit,
death benefit and
reasonable expenses
incurred in filing the
claim.
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No-fault schemes in the SA public health sector
▪ Coronavirus COVID-19 Vaccine Injury No-fault Compensation Scheme

▪ Regulations published on 22 April 2021
▪ Causality assessment
▪ Only severe injuries or death
▪ Timeline and duration of injury and the period of vaccinations that the

Scheme will cover still to be determined.
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7. STANDARDIZATION OF TREATMENT PROTOCOLS
▪ Role of physiotherapy and occupational therapy

▪ Overview
▪ Timing of therapies
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Physiotherapy and occupational therapy
▪ Main focus of management for children with CP is their physical ability.

▪ Key contact person is physiotherapist.
▪ OT focuses on development of skills for ADL including self-care and fine

motor tasks like writing.

▪ Majority of study periods relatively short and sample sizes small.

▪ Care giving
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Overview
▪ There is conflicting evidence, not only of the effectiveness of therapy for

CP children, but also of the optimal dosage of therapy. There is a need for
rigorous, well-designed and objective research to establish the optimal
dosage of therapy for children with CP. In this regard dosage entails the:

▪ (1) frequency of sessions;
▪ (2) duration of each individual session;
▪ (3) duration of the overall rehabilitation program;
▪ (4) timing of sessions;
▪ (5) intensity of sessions; and

▪ (6) focus of these rehabilitation sessions.
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Timing of therapies
▪ The age at which intervention commences has been shown to be

a key factor that affects the effectiveness of therapy for CP
children.

▪ Intensive intervention before the age of seven is recommended.
▪ In most cases, very early treatment will give quicker and better

results.
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8. LUMP SUMS VERSUS STRUCTURED SETTLEMENTS
▪ Once and for all rule

▪ Public health care defence
▪ Periodic payments
▪ Undertaking to pay defence
▪ State Liability Amendment Bill
▪ Advantages and disadvantages
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Once and for all rule
▪ Common law rule that says all damages flowing from a cause of action

must be claimed in one court action.

▪ Member

of the Executive Council (MEC) for Health and
Development, Gauteng v DZ obo WZ (Constitutional Court 2017)

Social

▪ Interpreted to mean:
▪ (a) Damages due in law are to be awarded in money.
▪ (b) Damages may not be paid in periodic payments (instalments).
▪ (c) A defendant may not compensate a plaintiff by providing future

medical services in the place of damages.

▪ However, did not rule out development of common law.
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Public health care defence
▪ Defendant should be allowed to provide services directly to the plaintiff at

a public hospital.

▪ MSM obo KBM v The Member of the Executive Council for Health, Gauteng

Provincial Department.

▪ Court found all medical procedures and therapies can be provided by

Charlotte Maxeke Johannesburg Hospital.

▪ Not a binding decision – each court will have to make a decision based on

the facts before it.

▪ Enables courts, in appropriate cases, to order the provision of healthcare

services, equipment and other items to cerebral palsy children arising from
medical negligence, in the place of damages (“golden ticket”).
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Periodic payments defence
▪ Some items not available such as cost of a home carer and an adapted

vehicle.

▪ Finding that MEC had not provided sufficient evidence on periodic

payments but left door open for a properly argued case.

▪ MEC for Health, Gauteng v PN obo EN
▪ Meaning of “to pay”

▪ Does not mean impossible for the court to consider the appropriateness of

payment in instalments or in services.
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Undertaking to pay defence
▪ MEC undertakes to pay invoices raised within 30 days.

▪ Direct payment to service provider.
▪ Again insufficient evidence had been tendered to support their case to

date.
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State Liability Amendment Bill
▪ Introduced 30 May 2018

▪ Structured settlement (combination of cash/public health care defence &

periodic payments)

▪ Public hearings 31 October 2018
▪ Lapsed 7 May 2019

▪ Revived 29 October 2019
▪ Portfolio Committee for Justice and Correctional Services 26 January 2021
▪ Bill referred back to SALRC, DoH, DJCS and National Treasury.
▪ Essentially legislative changes are in limbo.
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Lumps sum vs periodic payments
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9. LIFE EXECTANCY AND REVERSIONARY TRUSTS
▪ CP life expectancy South African study

▪ Reversionary trusts

3
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Life expectancy
▪ In June 2021 SAMJ (Dr Jordan Brooks and Dr Robert Campbell)

▪ First study to report on and examine empirical data on patterns of gross

motor abilities and disabilities and survival among South African children
with CP.

▪ Mortality and functional status for 339 CP children.
▪ Mortality rates for children with very severe CP are about 20% higher than

those documented for children with comparably severe disabilities in the
United States.
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Reversionary trusts
▪ A trust with top-up and clawback provisions is referred to as a “reversionary

trust”.

▪ Plaintiff proposed that top-up provisions to this fund would only apply if IDT

survived beyond his expected death age, as determined by the court’s
findings on life expectancy.

▪ Defendant proposed that the top-up provisions would apply immediately

and not only in respect of the period for which IDT may survive beyond his
expected date of death.

▪ The defendant asked the court to develop the common law to allow for

the clawback provisions in medical negligence cases against an organ of
state, where there are substantial damages claims which are largely
dependent upon the injured person’s life expectancy.
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Court’s findings
▪ A trust with top-up and clawback provisions would not relieve the burden

upon the public health system of having to make a lump sum payment,
nor would it relieve the parties of the cost of a quantum trial.

▪ The court highlighted that undertakings in favour of periodic payments

could potentially conflict with section 66 of the Public Finance
Management Act 1 of 1999 which restricts the ability of organs of state to
borrow money, issue guarantees, indemnities or securities, or enter into any
other transaction that bind the institution to a future financial commitment.

▪ The question of periodic payments should be left to the legislature to

decide upon.
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