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THE LIFE ESIDIMENI ARBITRATION AND
THE ACTUARIAL QUANTIFICATION OF
CONSTITUTIONAL DAMAGES
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B TESTIMONY OF MR LUCAS MOGWERANE
» Brother Christopher had been at LE for 30 years.
« Died within 1 month of being transferred.
B TESTIMONY OF MR LESIBA LEGWABE
» Brother Mothofela had been at LE for 33 years.
« Died within 2 months of being transferred.
B TESTIMONY OF MS NTOMBIFUTHI DHLADHLA
» Brother Joseph died within 1 month of being transferred.

* She had to identify his decayed corpse.
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m TIMELINE OF EVENTS

m OCT 2015 m JULY 2016 AUG 2016 @13 SEP 2016 15 SEP 2016 @ 6 JAN 2017 @13 JAN 2017 @ 1 FEB 2017

South African All mental Christine AnnoUnces Ombud sends o The Ombud’s
Society of health Nxumalo finds ] reportis
ealthcare that 36 former his report to =
Psychiatrists patients are out about the Health minister the MEC who =1\ released,
warns of the Gauteng Health moved out of death of her 'reS|dz?n'ts Of_ reguests t S/ announcing
likely MEC Qedani Life Families start sister. Llfi Eds":!n;em the Health agr;e:lfe © v the deaths of
consequences Mahlangu Esidimeni. searching nad died Ombud to submissions MEC asks for 94 patients.
of terminating announces for loved She also since their investigate the on the report an extension
the contract termination of ones. discovers that 8 move. deaths. by 13 Janzra until MEC Qedani
with contract with @ other patients v 2017 Y 24 January Mahlangu
Life Esidimeni. Life Esidimeni. () ® have died. o N ' 2017. resigns.
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THE REPORT INTO THE CIRCUMSTANCES

SURROUNDING THE DEATHS OF MENTALLY
ILL PATIENTS: GAUTENG PROVINCE

NO GUNS: 24 ' SILENT DEATHS AND STILL COUNTING
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m THE OMBUDSMAN'S FINDINGS (A SOCTETY

B MAJOR FINDINGS
« 94 (not 36) MHCU's died between 23/03/2016 and 19/12/2016.
« All 27 NGOs operated under invalid licenses.
« MHCU'’s died under unlawful circumstances.
« GDoH decision was unwise and flawed.
* Inadequate planning.
« Chaootic and rushed implementation process.
« Recommendation 17 that an ADR process be established.

* ADR to determine mechanisms of redress and compensation.
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m CORE DISPUTE BEFORE ARBITRATOR (A SOCTETY

B STATE ADMISSIONS
« Liability.
« Compensation to affected MHCU's and their families individually or as a
group.
« Tendered R 200,000 for funeral expenses and general damages under
common law.
B CORE DISPUTE
« Nature and extent of equitable redress.
« Claimants sought constitutional damages.

* A head of damages which the State strenuously resisted.
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m DAMAGES ON UNLAWFUL DEATH (A SOCTETY

B COMMON LAW CLAIMS
« Funeral expenses.
+ General damages for emotional shock.
« Claim for loss of support.
B LOSS OF SUPPORT
« Normally the bulk of the claim in unlawful death matters.
« Did not exist in this matter.
B CONSTITUTIONAL DAMAGES?

« Court may fashion a new remedy as appropriate relief.
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B SECTION 38 OF THE CONSTITUTION
« Right to approach court for appropriate relief if a right in the Bill of Rights has
been infringed or threatened.
B EXAMPLES OF INFRINGEMENTS
« Insufficient/rotten/no food at NGOs.
« Dehydration.
« Denied access to medicine.
« Torture.
« Insufficient bedding and blankets, exposure to cold.
 Abuse and rape.

« Denial of dignity in death.
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FOSE

« Common law broad enough in many cases.

« Appropriate relief means effective relief.

« Especially so where so few have the means to enforce their rights.

« Courts have responsibility to ‘forge new tools’.
B KATE

« Systemic failure of Eastern Cape government to pay social grants.

« The concept of the loss being just as real.

*  No empirical monetary standard against which to measure the loss.
B MODDERKLIP

« Unlawful occupation of farm in Daveyton/Benoni.

« Persistency of aggrieved party.
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K wrernationaL case Law (NoktH america) [ BOCIEIY

B PUNITIVE DAMAGES IN THE USA
« Punitive damages as punishment or deterrence.
« Cases of nursing home abuse.
* Nunziata $ 140 million and Jackson $ 100 million.
« Seriousness with which offence is viewed.
B CANADA (WARD)
* Vindication and deterrence supports compensatory function.
« Damages must be appropriate and just to claimant and the state.
« Fine balance between deterring governments from undertaking beneficial

New projects.

I PG 9 ACTUARIAL SOCIETY 2018 CONVENTION | 24 -25 OCTOBER 2018



ACTUARIAL

B wrernationaL case Law (commonweatrh) [ BOCIEIY

OF SOUTH AFRICA

NEW ZEALAND (TAUNOA)

» Relationship between vindication and compensation.

* No double counting.

« Astonishing if circumstances were to ever occur again.

B TRINIDAD AND TOBAGO (RAMANOOP)
« Violation of constitutional right adds extra dimension to the wrong.
« Additional award reflects public outrage, gravity of breaches and deters

future breaches.

« Arbitrary abuse of State power.

B UNITED KINGDOM (ROOKES)

 Not more than the defendant was able to pay.

« Restrain the arbitrary and outrageous use of executive power.
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SOUTH AFRICA

« Prevention and Combatting of Torture of Persons Act.
« Incorporates Article 14(1) of UN Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment.
* No express compensation for dependants.
B UGANDA
« Provides for:
« Economically assessable damages e.g. lost opportunity.
« Rehabilitation- medical and psychological care.

« Restitution- including payment for harm or loss suffered.
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B MALDIVES
« Economic and non-economic compensation.
« Rehabilitation programmes.
B PHILIPPINES
« All victims of torture have the right to claim for compensation.
* In no case shall compensation be less than ten thousand pesos.
B NEPAL
« Determining compensation to include considerations of:
* Physical and mental pain suffered.
* Victim's age, decline in income-earning capacity and expense of
treatment.

* |n case of death, minimum amount required for dependents livelihood.
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B SOUTHERN ASSURANCE v BAILEY
« Two approaches:
« Judge can use gut feeling (no benefits).
«  Mathematical calculations (logical basis).
B ASSESSING CONSTITUTIONAL DAMAGES
« Noft a straightforward loss of earnings calculation.
« Families preferred an approach that was not a “thumb suck”.

 Method to be rooted in constitutional values of equity and fairness.
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m ACTUARIAL PRINCIPLES (A SOCIETY

STARTING POINT

« Costs to maintain MHCU's af Life Esidimeni (living expenses).

« Similar to wrongful birth after failed sterilization.

« Actuary values future living expenses.

« State to be put in same financial position as if the unlawful deaths had not
occurred.

« Unlawful deaths resulted in an unlawful saving to the State.
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B DATA
« Section 27 provided information on names, gender, dates of birth and death
for 143 of the deceased.
« 5 missing dates of birth.
B SUBSIDY
« Subsidy paid by Gauteng Department of Health: R320 per day per patient (1
April 2014 to 31 March 2015).
* No details for what subsidy would have been from 1 April 2016 to 31 March
2017.
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B POPULATION MORTALITY TABLES
« SALT 1984/1986.
» Rapid Mortality Surveillance Report.
« Statistics SA mid-year population estimates.

« Thembisa model.

B SOUTH AFRICAN STUDIES INTO THE MORTALITY OF PSYCHIATRIC PATIENTS
« Khamker study at Weskoppies.
» Not useful as subsidy significantly higher.
« Standardized mortality ratios not statistically significant.

» Limitations of study.
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B MORTALITY EXPERIENCE OF LIFE ESIDIMENI PRIOR TO TRANSFER
« Life Healthcare Annual Reports compared to media reports on deaths.
* Four year period from October 2011 to September 2015.
« Derived relative mortality risk for various occupancy rates.
B INTERNATIONAL STUDIES INTO PSYCHIATRIC DISORDERS
« Brackenridge Medical Selection of Life Risks.
« Mental retardation, dementia, schizophrenia, bi-polar disorders.
» International paper of Walker et. al.

» Very close to relative risk derived from Life Esidimeni experience.
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m NET DISCOUNT RATE (LOCALLY) (A SOCIETY

B NET DISCOUNT RATE CASE LAW AND PRACTICE
* NDR not legislated or prescribed.
* No fixed rules, each case depends on the evidence before it.
« Inrecent tfimes ranged from -0.3% to 3%.

« Average of 1.75% among practitioners surveyed in 2015.

B OTHER PRACTICE AREAS
« Pension Funds Act.

* Not directly comparable as NDR's are tax free.
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BE neroiscount rate nternationany) [ BOCIEIR

B NET DISCOUNT RATES IN OTHER COUNTRIES
» United Kingdom.
« United States of America.
« Canada
« Australia.
« Hong Kong.

« Bermuda.
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Total present
Average future life value of the Average per
expectancy of the subsidy to Life deceased at a
143 deceased Esidimeni for the NDR of 2%
143 deceased

Life expectancy
basis

21.2 additional years R301,587,662 R2,109,005

Loading of 120% 14.0 additional years R213,175,060 R1,490,735
Loading of 220% 11.1 additional years R174,239,473 R1,218,458
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PARTIES

« Section 27 — 63 claimants whose loved ones had died.

* Hurter Spies Attorneys — 4 claimants whose loved ones had died.
« Legal Aid SA - 68 MHCU'’s who survived but were caused trauma.
« Respondents were represented by Werksmans Attroneys
« Arbitrator was former Deputy Chief Justice of SA, Justice Dikgang Moseneke
B DURATION OF PROCEEDINGS
« Commenced on 9 October 2017. Ended 9 February 2018.
« 60 withesses took to the stand - actuarial evidence on 30 November 2017.
B THE AWARD
« On 19 March 2018, the government was ordered to pay R 1,000,000 to each of

the claimants in constitutional damages.
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m WHY PRO BONO? (A SOCTETY

B IMPORTANCE OF
«  Without charge.
«  Without experts public impact litigation can come to a halt.
B NOTABLE CASES
*  Michael Komape pit toilet drowning in Limpopo.
* Noro Virus outbreak at Charlotte Maxeke Hospital.
« SASSA and Minister of Social Development v Lion of Africa Life Assurance

Company Limited — Black Sash joined as Amicus Curiae (Roseanne Da Silva)
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B TIPS WHEN PERFORMING PRO BONO WORK
« Obtain clear brief and state assignment clearly.
« Importance of peerreview.
«  Communicate with other disciplines and counsel.
« Contact authors of academic papers if necessary.
«  Maintain independence just like any other expert witness work — your duty is
always to assist the court or arbitration.
« Never assume the role of the advocate.

« Because it is for free does not mean you will not end up testifying.
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